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Befors Sir Henry Richards, Enight, Chief Justice,-and Mr. Justice Tudball,
JANEI MISIR AND ANOIHER {Dmezxpanes) 4, RANNO BINGH (Poursmirs) iwp
MAHADEQ SINGH axp AnorEns (Derenpanys.)*
Pre.emption=Custom—Bvidence~Sales lo\strangers wnchallenged, as evidence

negativing custom-—Mode in which such sales should be groved,

Where the courbis trying the issus of the existenscs or non-existence of &
‘custom of pre-emption, every instance of & sale to a stranger is material evidence
whick the court ought to take inte consideration and weigh when coming toa
conclusion on the isswe. Buba more vague statement that there had been sales
tostrangers without the production of the sale-deeds or certified copies thereof
and without some further details of the sale is not sufficient fo prove. sales to
pirangers, Sewak Singh v, Girjo Pande (1) disoussed,

Tais was & suit for pre-emption based uponian alleged custom
as to the existence of which the principal evidence was an entry
in the willage wajibnl-era The defendants disputed the construc-
tion of the entry in the wajib-ul-arz relied upon by the plaintiffs,
and they also pleaded that there had been several cases in the
village of sales to strangers in respect of which no claim for
pre-emption had been made,and put forward these instances ag
evidence that the custom alleged did not exist. The court of first
instance, however, decreed the claim and $his decree was confirmed
on appeal. The defendants vendees appealed to the High Court,

Mr. A. P. Dube and Dr. 8. M. Suleman, for the appellants,

Dr. Satish Chandra Banerji, for the respondents, :

RicuarDS, C. J, and TupBaLL,J.—This appeal arises out ofa
suit for pre-emption, Both the courts below decreed the claim, The
defendant vendee appeals. He argues firs that the extract from
the wajib-ul-arz is ambiguous and not sufficlent to prove theexis-.
tence of the custom., He also argues that there was other evidence
a5 to the non-existence of the custom which the court below has failed
to appreciate; and lastly, it is argued that the court was not com-
petent toset aside the lease mentioned in the plaint. We can see
o ambiguity in the clause in the wajib-ul-arz. We, therefore,
think tha the.courts below were right in holding that it was good

* primd fucis evidence of the existence of a custom of pre-emption

in uhis village, and tha it was an incident of that custom thata
relation ckjoddi had proference over a cosharer who was not

*3ccond Appeal No, 445 of 1913 [rom a deoree of 1. Marshall, Digtriot J udge -
of Jaunpur, dated 16th of January, 1913, confirming a decrce of Gopal Das
Mukerji, Munsif of Jaunpur, dated 10th of J une, 1912,
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“ek-jaddi. The court below has found that the lease was not bond
fide and was merely part of a scheme o avoid pre-emption. We
are bound by this finding in second appeal, and therefore we cannot
differ from the court below on this question. One of the witnésses
for the defendant vendee deposed that there had been several sales
to strangers, The court of first instance refers to the décision in
Sewak Singh v. Girjo Pande (1). Sraniey C.J, at page 9 of
the report, says :—“The mere fact that evidence was given that sales
and mortgages had taken place in the villages as to which no
pre-emptive elaim had been made does not negative the existence
of the custom,” With great respect, we think that this remark
goes too far. In our opinion, where the court is trying the issue
of the existence or non-existence of acustom every instance of a
sale to a stranger is material evidence which the court ought to
take into consideration and weigh when coming to a conclusion
on the issue. In the present case having regard to the remarks
of the court of first instance, which have been more or less accepte
ed by the lower appellate court, we have gone info and considered
the evidence that was given by the vendes en the subject of sales
to strangers. The only evidence there was was that of a witness
who Was undoubtedly somewhat hostile to the plaintiff, in which he
stated in vague terms that during his recollection these 5—T7 sales
were to strangers. In not a single one of these. alleged cases was
the sale-deed produced, nor were even the names of the majority
of the vendees mentioned. Except for the vague stajement that the
gales were to strangers, the court was not informed, who the vandees
were, Inour opinion, this was not the proper way to prove
instances of sales to strangers. The sale-deeds. should have been
produced, or certified copies of them. It should-be clearly and
dlstmcmly proved to the court who the yendees: were and any

other circumstances connected with the sales, Upder these -

circumstances, we see no sufficient reason to set aside the decres
of the court below, We, therefors, dismiss the appeal with costs,

oL - Appeal. dismassed,
{1} {1904) 9 A.LJ., 6,
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