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In England in cases of municipal elections, a special court is
constituted by Statute for the trial of municipal election petitions.
It congists of a single commissioner, whose decision is final, He
has the power to reserve a question of law as to admissibility of
evidenee or otherwise for consideration of the High Court, if in
his opinion the question requires such consideration. It scems to
us that the poliey of the law has all along been finality of the
decision of the court, commissioner or other special officer
empowered to hear election petitions. It seems to us unnecessary
to discuss the reasons for such a policy. They appear to us to
be obvious, Some awkward and absurd results are mentioned in
the ruling mentioned above, to wit, Sundor Lol v. Muhammad
Fuiq(l). We agree with this decision in holding that the order
passed on an election petition is not a decree and thab no provision
has been made for appeal from such order. The appeal fails and
is dismissed with costs.

Appeal dismissed.

Beforg Mr. Juslice Tudball and Mr. Justice Muhammad Rafig,
AMOLAK CHAND (Durexpant) v. BAIJNATH (Pramwrier) Axp BHOLANATH
(DereNDANT.)#

Aot Fo. IX of 1908 (Indian Limifation det), schedulal, ariicle T5wmBond —
Option of suing for whole amount dus on defaull “of payment of instalments
~Limitation,

A bond payable by instalments gave fo the cxeditor the option of suing for the
v}hcle amount due on default in payment of any instalment or of suing for the
instalments separately, Two instalments were paid; the third was not, and more
than six years after defaulb in payment of this instalment, nothing further
having been paid on the bond, the ereditor sued to recover the whole amount
dus stating that the cause of action arosoon the date when the third instaiment
became due

Heid that the suit was time-barred, 4judhia v. Kumjal (2) distinguished,

TgE facts of this case were as followsi—

The appellant executed an instalment bondin favour of the plain-
tiff respondent on the 7thof July, 1904, The sum borrowed was
Rs. 600, which, with Rs, 80 as interest, the defendant premised to
pay by six-monthly instalments of Rs. 75, in four and & half years,

# Fixst Appeal No, 56 of 1913 from an ordex of Bans Gopal, Additional
Subordinate Judge of Agrs, dated the the 13th of January, 1913,
(1) (1912) 16 Oudh Cases, 36, () (1908) L Ls B, 50 AL, 128,

1913

Kuonar Lok
o
RAGHUNAN-
DAR PRABAD,

1918
May,87.




1813

AMOLAK
CeaAND
v,

BALINATH,

456 THE INDIAN LAW REPORTS, [voL. xxx¥,

The bond provided that in case of default of payment of anyin.
stalment, the creditors would be entitled to realize either the whole
monay with interest at 6 per cent. per annum or those instalments
which remained unpaid: The defendant paid the first two instal-
ments onthe due dates. The third instalment, which fell dueon
Tth of January, 1906, was not paid. On the 17th of August, 1912,
the plaintiffs brought their suit for the recovery of Rs. 530, princi-
pal and Bs, 223-2-0, interest, alleging that the cause of action for
the suit accrued on the 7th of January, 1906, the date on which the
breach of promiée was made and also on the 7th of January, 1909,
the date of payment of the last instalment. The defendant admitted
the execution of the deed and the receipt of consideration, but
pleaded limitation as a bar to the suit. The Munsif dismissed the

. suit, holding that it was brought beyond the period of limitation

allowed by law. On appeal, the Subordinate Judge was of opinion
that the suit was not tfme-barred and remanded the case to the
first court for decision of the case on its merits. The defendant
appealed. .

Pandit Shiam Krishno Dm", for the appellant e

The only question in this case was whether the suit, gs
brought, was barred by limitation, The bond being an instal-
ment bond with a provision for the bringing of a suit for
the whole amount on default of payment of any instal-
ment, article 75, read with article 116, would apply. The
first default was made on the 7th of January, 1906, and
time began to run from that date for a suit on that bond.
It was not open to the creditors to control the accrual of
the cause of action which was laid down by the Limitation
Act, and the fact that they had an option to sue made mo
difference so far as the rnonping of time was concerned. The
only way in which they could aveid limitation running from

~the date of default of the first instalment was by proving

‘waiver of the right to sue for the whole amount of the bond,
‘Inthe present case, the plaintifiy’ claim was to enforce the
condition which entitled them to recover the whole amount

~and not to plead waiver, The present suit having been

brought on the 17th of August, 1912, that is, more than six years '
after the acerual of the cause: of action, was therefore barred by
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time; Sheo Narain v. Raom Din (1), Jodab Chandra Bakshi v.
Bhairab Chandra Chuckerbutty (2), Roi Shitab Chand Nuhar v.
Hyder Mollah(3). The case of Ajudhio v. Kunjal (&) was a case
in which the claim was brought to recover the last three instalments
that were due ona bond and not the whole amount. In that case it
appearsto have been assumed that the plaintiffs had waived their
right to sue for the whole amount, But in the present case, the
plaintiffs took their stand upon the special provision in the bond
and songht o enforce that right. In fact, the plaintiffs themselves
stated in their plaint that the cause of action to sue arose on the
Tth of January, 1906, the date on which the first default was made,

Dr. Satish Chandra Banerji (for The Hon'ble Dr, Tej Baha-
dur Supruw), for the respondent :—

The bond gave the creditors an option to sue, but they were
not bound to sue. It was opento them to exercise that option
or not. Many instalments, due under the bond, were within time,
Only a few earlier ones might be said to have been barred. There
was no reason why the whole suit should have been dismissed
and the plaintiffs not allowed to recover those instalments which
were admittedly within time. There wasno question of waiver
in & case like this. He cited djudhia v. Kunjal (4), Maharajo
of Benares v. Nonmd Rom (5) and Shankar Prased v. Julpa
Pragad (8),

Pandit Shiam Krishng Dar was not heard in reply,

TopBstrL and MamamMap RarQ JJ,:—This is a defendant’s
appeal and arises out of a sult on an insalment bond, dated the
Tth of July, 1904, for a sum of Rs. 680 as consideration, Rs, 600
being the actual amount of the loan and Rs. 80 being the interest
thereon. The whole was repayable in 44 years in equal instals
ments of Rs. 75, payable every six months. There was a condition
in the bond that if any instalment remained unpaid on the due
date, then the creditor would be entitled to recover the whole
sum at once with interest or that he might sue for each instalment
as it fell due and remained unpaid. The first two instalments

were paid on the due dates. The third instalment was due on the

Tth of January, 1906, Neither this nor any of the subsequent
" (1) (1940) 14 Oudh Oases, 139, (4) (1908) 1. L, K, 0 AIL, 13,
{3) (1904) L L. R, 81 Calo,, 297, (5) (1907) L L, B, 29 AlL, 431,
(3) (1896) 10, W, 2., 229, (6) (1804) L Lu R, 16 AlL, 371,
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19;3  Ipstalments were paid.  On the 17th of August, 1912, Le,, six years
“avomae and seven months after the 7th of January, 1906, the plaintiff
Cuaxo  broughtthe present suit. An examination of his plaint would show

panmarn,  Phat he sued to recover the full amount which was due on the 7th of
January, 1906, together with interest at the stipulated rate, and
which fell due by reason of the default of the 7th of January, 1906,
1.¢., Bs. 530, principal, plus Rs. 223-2, interest. In his plaint he
distinctly states that the cause of action for the suit accrued on the
7th of January, 1906. It is to be noted that he does not. sue for
each of the instalments, which fell due successively every six
months together with interest on each instalment from its due
date. He is clearly electing to take one of the two options given
him by the bond, %z, that one which enabled him to recover the
full amount of the debt due by reason of the default in one ins-
talment,

The court of first instance dismissed the suit as time-barred,
under articles T5 and 120 of the second schedule of the Limitation
Act. The court below, relying mainly on the decision of Ajudhia
v. Kunjal (1), held that the sult was not barred by limita-
tion- and remanded it to the court of first instance for deci-
sion on the merits. The defendant has come here on second
appeal, and it is strongly urged, first, that the ruling referred
to does not apply, and secondly, that in view of arbicle 75
of the Limitation Act, the suit is clearly barred. In our opinion,
the appeal must succeed. Both under the terms of this bond as
well as in law, when the debtor failed to pay the instalment on the
Tth of January, 1906, it was open to the creditor either to claim
the whole of the debt or two waive that right and take the other .
option of recovering the instalments. Article 75 distinetly states
that the period of limitation begins to run when the default s
wade, unless where the payee waives his right based onthe provi- -
sion, and then when fresh default is made in respest of which there
is no such waiver, It is perfectly clear from the plaint itself that -
the plaintiffy have not waived that right, which entitled them to
recover the whole of the balance due by reason of the defaultof
the 7th of January, 1906, Infact; they take their stand uwpon -
thal provision and seek to enforce their right. The existence of

(1) {1908) I L, B., 30 ALL, 123,
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& waiver Is distinctly negatived by the plaint, which states that the
right acerued on the 7th of January, 1906. To enforce that right
they had six years from that date. The present suit has been
brought beyond the period of limitation allowed by law. In regard
to the ruling indjudliic v. Kunjel (1), an examination thereof
shows clearly that it cannot apply to the facts of the present case.
That suit was brought to recover the last three of the instalments
that were due under that bond and not the whole amount dus by
reason of a default in payment of an instalment. It appears fo
have been proved or assumed that the plaintiffs had forborne to
sue, in other words, had waived their rights based'on the special
provision of the bond and were enforcing their rightsin respect
of the instalments that were due and had not been paid. Inthe
present case, the facts are directly the contrary. The claim is
to enforce the condition which entitled the creditor to recover the
whole amount due by reason of the defaultin payment of one
instalment on the Tth of January, 1906. Inour opinion, the suit
is clearly barred under the provisions of the above-mentioned
articles.  We allow the appeal, set aside the order of the court
below and restore the decree of the court of first instance with
costs.

Before Mr, Justice Bonerji and Mr, Justwce Byves.
MUHAMMAD ABDUL MAJID EHAN (Prarzmer) o, AHMAD SAID KHAN
LND oTEERS (DEFERDANTS.)¥
Civil Procedure Code (1908}, sectioin 92—-Wagf— S.07* #
right as mutawalli gnd for ,
‘Where the plaintiff cama into court alleg oy L wWaE :
woll of s cartain wagf, and that the defendant, on the death of the last in-
ommbent, had wrongfully taken possession of the wagf property, and asking to be
put into possession thereof as mutaswalli, it was held that this was not a suit
whioh fell within the puerisw of saction 92 of the Code of Civil Procedure and
was properly filed in the court of o Subordinate Judge. Budres Das Mukim v.
. Chooniy Lal Johurry (2) and Ghalebhai Govrishankarv, Uderam Icharam, (3)
~ veferred to, Muhammad Iireldm Khen v. Ahmod Seid Khan (4) and
Sniyid A% v, Al Jan, (5} distingdishad,

T—— _f’s

@E‘ ivss Apgeal No, 107 of 012 from a decree of Keshab Deb, Subordinaie
Judge of Moradabad, duied the 18il of December, 1911,
1) (1903) L L, R., 30 AlL, 123, {3) (1011) L. I, &, 36 Bom,, 29.
(1506) . L 1, 33 Calo, 769,  (4)1(1910) L. I, k., 82 411, 508,
(%) (191%) 1. I, ., 35 AlL, 98.

Appeal allowed,
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