
Before Mr. Justice Byves and Mr. Justice Lyle.
SANWAIj SINGH (Dbpendakt) v- GANESHI LAL (P la-htipp).*

Civil Procedure Code (1908), order X X X IV , rule 1 ; order I, rale 9—Parties to
suit—Mortgage— Joint mortgage of separate propertiei— Suit barred as
anainut one moregagee—JRemaining property liaHe for whole debt.
The separafQ propsrties of two mortgagors were jointly mortgaged to secure 

one debt The mortgagee sued for sale Just w ithin l.mitation, making one ol 
the heirs of one mortgagor a party defendant, and stating th a t nothing had 
been heard of the other for twenty-five years. In the written statement it  was 
pleaded that this heir was alive, but by tha t time the suit as against him  
was time-barred.

Seld  tha t the unimpleaded heir of the mortgagor was not a necessary party to  
the suit, and tha t the suit might be proceeded w ith against the other represen­
tative of the mortgagor and his separate property fbr the whole amount due on 
the mortgage.

Jai Oohind v Jas Ram  (1) followed. Oendan Lai v. Bobu Bam  (2) distin- 
guished. Im am  AH y. B aij Nath Bam Sahu  (3), Ealcim L a i v. Bam  Lai (4), 
Krishna Ayyar v. MuthukanMrasawmiya Pillai (5), Haro Ktima. i  v. Eastern 
Mortgage Co., (6) and Lebendra N ath Sen v. Mirza Abdul Samad (7) referred to.

One Umrao Singh in 1880 executed a mortgage of certain 
property in favour of the plaintiff’s father. In 1910 the plaintiff 
instituted a suit for sale on the basis of this mortgage against 
Sanwal Singh, son of Angad Singh, one of the two sons of Umrao 
Singh, and alleged that, although there was, or had been, another 
son Mangal Singh, he had not been heard of for twenty-five 
years. In the written statement it was pleaded that Manga! 
Singh was alive, and was a necessary party to the suit.

The lower appellate court found that Mangal Singh was alive; 
l;hat he and Sanwal Singh were separate, and that the suit would 
not fail because -Mangal Singh had not been impleaded, and 
decreed the plaintiff’s claim against the property standing in the 
name of Sanwal Singh. The defendant thereupon appealed to  
the High Coart.

Pandit BraJ N a th  V y a s, for the appellant.
The Hon’ble Dr. T e j B a h a d u r  S a p r u , for the respondent.
E y v e s  and L y l e , JJ :— This was a suit to recover Be. 920, the 

principal and interest due on a mortgage executed by Umrao

•  Second Api eiil No 1040 of 1912 from a decree of E. 0  Allen, D istrict 
Judge of Mainpuri, da’o l the 4th of May, 1912, modifying a decree cf Jawad 
Husain, Munsif of Shikohabad, dated the 23rd of January, 1911.

(1) Weekly Note?, 1898, p. 150. (4) (1907) 6 C. L. J„  43.
(2) (1911) 9 A. L. J., 86. (5) (1905) I. L. R., 29 Mad., 217.
(3) (1903) I. L. B„ 33 Oale., 613. (6) (1907 ) 7 0. L. J., 274.

(7) (1906) 10 0. L. J„  150
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loin Singh on the 12th of July, 1880, in favour of the plaintiff's father,
Sanwal mortgaged property.
S in g h  It w a s  stated in the plaint that Umrao Singh, the mortgagor,

Gakesiu died leaving two sons, Mangal Singh and Angad Singh. The 
plaint recites Mangal Singh has not been heard of for a long 
time, that is, for ahout twenty-five years, and Angad Singh died 
-childless. In the public Miewat the names of Mangal Singh, who 
has not been heard of, and of Sanwal Singh, defendant, stand 
recorded in the column of the mortgagor against the property 
mortgaged. Besides Sanwal Singh, defendant, no other heir of 
Umrao Singh, principal mortgagor, and of Mangal Singh, -who 
has not been heard of, is in existence.” This suit was instituted 
on the 2nd of August, 1910. In the written statement it was 
stated that Mangal Singh was alive and was in the service of the 
Indore State, and that he was a necessary party to the suit and 
that the claim was bad for non-joinder of a necessary party. This 
written statement was filed on the 24th of November, 1910. The 
courts below have decreed the suit and luwe directed that the 
whole amount claimed should be recovered by the sale of the 
property entered in the name of Sanwal Singh, and have excluded 
the share standing in the name of Mangal Singh. The learned 
District Judge found, inter alia, (1) that Mangal Singh was alive, 
{2) that Mangal Singh and Sanwal Singh were separate, (3) that 
the suit should not be dismissed altogether because he had not been 
made a party.

Before us, in second appeal, two only of the pleas taken in the 
memorandum of appeal, have been pressed; first that on the 
finding that Mangal Singh was alive the whole suit should have 
been dismissed, as he had not been made a party, and secondly, that 
in any event, the half of the property recorded in Sanwal Singh’s 
name ought not to have been made liable for more than half of 
ihe money claimed.

On the first point, reliance is placed on order XXXIV, rule 
1, of the Code of Civil Procedure and Gfertdan Lai v. Bahu Bam 

;1). This case, however, does not apply, although some observa- 
(ions of the learned Judges and particularly those of Mr. J ustice 

K aramat H usain are against the appellant. , We do not think 
(1) (1911) f) A. L, 88.

4t42 THE INDIAN LAW BEPOETS, [VOL. XXXV.



order XXXIV, rule 1, really has any application in the presfeat igia
case. That rule requires all persons haying an interest in tlie 
mortgaged security to be joined in the Buit. Now this mortgage Sikse

was time-barred long ago on the proper construction of the law ©amsei

of limitation as laid down Iby their Lordships of the Pri?y 
Oouncil.

Twelve years, and not sixty years, as had been held in these 
provinces, was the period within which, ordinarily, such a suit 
should be instituted. The plaintiff’s suit on this mortgage would 
have been time-barred, had not the Legislature added section 31 
to the Limitation Act. Under the provisions of that section the 
suit was in time up to the 8th of August, 1910. The plaint was 
filed only a few days before this date. The plaintiff stated then 
that he had no knowledge whatever of the existence of llaogal 
Singh and that was the reason why he was not made a party. By 
the time the written statement was filed, the claim against Mangal 
Singh was time-barred and the mortgage as against him and his 
property was extinguished. We do not think, it was the duty of 
the plaintiff to bring on the record a person against whom no 
claim could be enforced in the suit. At the time of the trial of 
the suit there was no mortgage subsisting on the property of 
Mangal Singh. The only property which could be made liable for 
the mortgage money was the share in possession of Sanwal Singh.
In this share Mangal Singh had no concern. He would not, 
therefore, seem to be a person having any interest in the subsis' 
ting mortgage security.

The question may be looked at from another point of y'mw also.
Order I, xule 9, proYides that no suit shall be dismissed by reason 
of misjoinder or non-joinder of persons. That rule does not 
apply when a cause of action arises against a number of pei^ons 
jointly, because in that case when one of such persons is eliminated, 
no cause of action subsists against the rest of them. If it does 
not subsist against all, it cannot subsist against any. In this case, 
however, the property has been divided, and portions of it are held 
separately by Mangal Singh and Sanwal Singh. No cause of 
action arises against them jointly, and the failure to implead 
Mangal Singh is no reason for dismissing the suit against Sanwal 
Singh.
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J923 On the second point, reliance is pleased on Imam A li v,

'sakw~
Bimh in JaiGoUnd i. Jas Bam (2) was dissented from. But this

G a s e s s i  opinion, as stated on page 121 of the report in I. L. E., 83 Oalc.,
has not been consistently adopted even in the Calcntta Court. In 
Halim L d  v. M m  Lai (3), the ruling in Krishna Ayyar v. 
MuthulmnarascLWimya Pillai (4), whioh supports ns, was dis­
sented from. In Haro Kmtari t . Eastern Mortgage Company 

(5)j howeYer, the learned Judges considered the rulings in I. L. E., 
33 Calc., p. 613 and in I. L, E., 29 Mad., p. 217 and stated:—"'We 
consider the rule laid down in the last mentioned case is correct.” 
In Behendra Nath Sen v. Ahdiil Samad (6) MookeRJI, J., who 
also delivered the judgement in I. L. E., 33 Calc., p. 613, referred,
apparently with approval, to the ruling in I. L. R., 29 Mad., 217
and to the ruling in 0. L. J., Vol. VII, p. 274, and stated, as reported 
at page 175:—" The general rule unquestionably is that a mort­
gagee canuot be i-cquired, at the instance of a purchaser of a part of 
the preiiiisoi, Lo apportion his mortgage-dobt among the several parts 
into wi'ich the properLy ha.s been divided and to look to each only 
for the proportionate share, miless circumstances have happened, 
the effect of which, in fact and in law, is to create a severance of 
the security.” It seems, therefore, that the rule in I. L. R., 
S3 Calc., p, 613, was intended to govern the particular facts of that 
case on the point, and not to lay down any general rule, But, be 
that as ib may, it seems to us that we should follow the ruling of 
this Court in A. W. N., 1898, p. 120, with which we entirely 
agree. It was laid down in that case that “ if two properties are 
jointly mortgaged for the same debt, each of ttese properties is 
liable for the whole debt, and it is open to the mortgagee to 
proceed either against the whole of the mortgaged property or 
against a part only of such property,” In this case, if the original 
mortgagor had been alive it would have been open to the plaintifi 
to bring to sale the whole or any part of the mortgaged property 
in the mortgagor's po'ssession, and we do not see any reason 
why the right of tlie mortgagee should, in any way, be cut down 

(1) (1906) I. L. R„ 33 Oalo., 613. (4) (1906)' I. h. E„ 29 Mad., 217,

<2) Weekly Notea, 1898, p. 120, (5) (1907) 7 0. h. J„ 274.

(3) (1907) 6 0, Ii. 46. (6) (1906) 10 0. L. J., 150.
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or prejttdiced owing to the fact' that after the mortgagor's death.the m s

mortgaged property was divided without the mortgagee's permis- 
don, into two separate shares and separately possessed by two Snras
persons. We, therefore, think that the decree of the lower court Qimsht 
■was right and we dismiss this appeal with costs, ^

Appeal diMmmed.

B&fm Sir E&my Bishards, Knightt GMef Jmtiee, m i  Mr. Jm tw  Bamrfi 18JS
, SBI KISHAH LAL {PaimoNEE) v. KASHMIRO ahd oihses (O m sira

CivU P m ed m  Code (1908), seoiicm llQ—Ippeal to fits Majesty in CoumU-^
BegninmnU to U fulfilled h f m  grant of certificate—Decrm tnvolvmg 
some rsspecting property of tlia valm of ten thousafid or
upwards, . . ■
The YalTO of the subject m atte of the suit in tho court of first instaaoa- 

was oyss Is . 10,000, but the value of the subject matter in dispute on appeal 
to His Majesty iu Council -was less than Es. 10,000, On the other hana, the 
proposed appeal to His Majesty ia Oouacil necessarily invohed a deoisioE as to. 
the validity of an award which dealt with property of far greater value and 
’Which had been declared by the High Court to ha invalid.

Eeld that the provisions of section 110 of the Code of Civil Procedure: 
applied and a certificate should be granted. I t was not necessary that at the 
time of presenting the application for leave to'appeal there should be pending in. 
a court a dispute respecting other property of the value of Es. 10,000.
MaofarhM t  Leolaire (1), Musammat'AUman v. Musamnat Easiba (2) and 
AnandaGhandra JBos&v. Byoitghpn (S) xeietsei^io. .

This was an application for leave to appeal to His Majesty 
in CoTincil against a judgement of R ichabds, C. J., and B an e rj'i ,

J., re?ersing a decree of the Subordinate Judge bl Meerut..
The facts, so far as chey are material to the purposes df this 

report, are as follows
There was a dispute between the heirs of one Haimm Prasad 

as to the division of the family property. The family was possess­
ed of property worth over Es. 1,60,000, among which were 
certain mortgagee rights. The matter -was referred to arbitration 
by the; male heirs, and an award was made in 1893, by which ail 
the property, including the mortgagee rights, was divided among 
the defendant, Musammat Kashmiro, the widow of the dece^se4 
and certain persons, who claimed to be members of the joint 
family with the deceased, the plaintiff being amongst them, The
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® Privy Oovmeil Appeal iTo, G of 1913;
(1) (1682) 10,5Ioo. P. C., 181. ;(2) (1897) 1 G. W, N., (Notes) 98.

. (3) (18?2i}JB .LIi.,423.
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