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the appellant. Granting that the general provisions of the Limita
tion Act apply to the Insolyency Act, the very wording of section 5 
limits the applicability of that section to appeals and appUeatmis 

of a certain character. An application iinder section 22 of the 
Insolvency Act does not come in any way within the category of 
such applications. It is urged that the application to the District 
Judge against the act of the receiver is really an appeal as is 
contemplated by section 6 of the Limitation Act, Clause (2) of 
section 52 of thelnsolvency Act is quoted, which runs as follows 
“ Subject to the appeal to the court provided for by section 22, any 
order made or act done by the Official Receiver in . the exercise of 
the said powers shall be deemed the order or act of the court." It 
seems to us clear that the word ‘ appeal ’ in this clause is not used 
in the strict legal meaning of the word. The very wording of the 
section shows this. Section 22 is perfectly clear. The proviso 
s a y s Provided that no application under this section shall be 
entertained after the expiration of twenty-one days from the date of 
the order or decision complained of.” • The right of appeal is given 
in section 46 of the Act. In our opinion an application under 
section 22 of the Act against an“ act ” of the receiver is not and 
cannot be an “ appeal ” such as is contemplated by section 6 of the 
Limitation Act. It is clear, therefore, that section 5 of the Limi
tation Act does not apply and the court below was, therefore, 
bound to reject the application made to it and this appeal must fail 
It is dismissed.. We make no order as to costs, as the other side 
is not represented.

Appeal dimnmd.

FULL BENCH

Sir Sm ry Eiohards, Knight, Ghief Jtistice, -Mr. Jmtios B(iwiiaixd 
Mr.JustiaeLyle,,.._
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The members of a'faifiuly of Maha-Bralimati.3 ontsved into auagiasment 
araougsl thcmselvca whereby certain members of tho faraily were to tatke the
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oSerings aiadeoji eeriain days of the month, and tlie othes membecs of the 
family the ofierings made on the other daya. Sosa Dei

E e ld h y  'B x m m i  and Lyjdb, JJ. (Eiceabds, 0, J., dissenting) that suoh ji/kih
an agreement as above described would not prevent a person who wished to do so Ohand

from making a special individual gift to a member of one branch of the family, 
even on a day which was appropriated by the agreement to the other biaaoh, and 
that a claim for such gift by a member of the other branch was not maiatainable.

Pgr EiGHiEDS, G. J. If the ofiering was of a nature which was included in 
agreement between the parties, the wishes of the donor could not regulate the rights 
of the parties, but the recipient of such an ofiering on a day which, did not belong 
to his branch of the family was hound to account for it to the briincb to which the 
day baiongal Doorga Pershad y, Biidree (1) and OocU r. JJlfat (2) referred to.

The facts of this case were as follows 
The parties belonged to a family of Maha-Brahmans. By an 

arrangement made between the members of the family, the offerings 
made on certain days in the month were to go to one Naoda, the 
husband of the plaintiff Sona Dei, while those made on other days 
were to go to the defendants. Nanda died, leaving the plaintiff as 
his heir. On the day which fell to the share of the plaintiff one 
Debi Singh died. Debi Singh’s son refused to make the offerings 
to the widow, as she was a female, and ga?e property of some value 
to Fakir Chand, defendant. The plaintiff, thereupon, brought this 
suit for recovery of the offerings or their value. The defendant 
pleaded that the gift was a personal gift to Fakir Chand and no 
suit lay for recovery of such offerings. The courts below sustained 
this contention and dismissed the suit. The plaintiff appealed to 
the High Court.

The appeal was argued on the 7 th of May, 1913, before BicHARDS,

0. J.j and L yle J., and then, upon an order made by the Chief 
Justice, was re-argued before the present Bench.

The Hon’ble Dr. Tej Bahadur, 8apm (with him Pandit 
Rama Kant Malaviya) for the appellant: —

The members of the family had made an arrangement by which 
certain members were to receive the offerings on certain days, and 
others on other days. The defendant received offerings on the day 
which was the plaintiff’s day. The donor admits that he knew 
that it was the plaintiff’s day and made the gift to the defendant; 
but the defendant was under an obligation not to accept that gift 
or, if he did, to make it over to the plaintiff. Having accepted 
the gift, he must be deemed to have received it for the use and 
(1) (1874) 6 N-W. P., H. 0. Eep., 189 {191). (2) (1808) I  L. R, 20 All, 234.
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benefit of the plaintiff. Tlie donor could not be compelled to make 
the gift to the plaintiff, but the defendants having entered into a 

P a e i b  contract not to receive the gift on that day, must be deemed to 
have acted as a trustee for the plaintiff and is bound to make 
it over to her> who would be in the position of a cestui qui trust. 

The present case is similar to a case where two doctors 
entered into an agreement that one of-them would not treat 
patients within a certain area. If a patient goes to the doctor 
who has agreed to refrain from so practising, he will be bound 
to make over any fee that he may receive to the other doctor. 
In this case a trust was created, inasmuch as the gift was made 
(1) on a day which belonged to the plaintiff, (2) in connection with 
funeral ceremonies by which the family would have been entitled 
to benefit, ( 3) to a man who was bound by the contract. He relied 
on doorga Pershad v. Budree (1), Oochi v. Ulfat (2), Godefroi on 
Trusts, 221, 226.

Dr. Satish Glimdra Banerji, for the respondents 

There can be no doubt that the gifts made by Baghubir 
Narain were voluntary gifts. The plaintiff could not bring a 
suit for an injunction to restrain" the making or receiving of 
such gifts, against either the donor or the donee. It has been 
held that there is no legal cause of action to recover such 
offerings even as against the donee. The other side contends that 
the defendant, having received the gift on the plaintiff’s day, 
in good conscience ought to make it over to the plaintiff, 
but there would be no such equity, unless the original contract 
was that even in cases where the gift was made personally 
to one individul, the gift would go to the person whose turn it 
would be to take it. The gift would he personal, not because it 
was handed over to the donee physically, but because it was so 
handed to him mtentiomlly by the donor with the object that 
he alone should take it and nobody else. The object of the partition 
was, no doubt, to put an end to disputes, but all that the parties 
had in contemplation was to divide that property only that would 
or might be divisible. Where the property was given to one 
member individually it would not be divisible among the parties to

(1) (1874) 6 N.-W. P., H. 0, Eep„ (2) (1898) I. L. B., 20 All, 284.
189(191).
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the arraDgement. All would be in the same positioD, equally i9x3
entitled to appropriate wholly personal gifts and divide those only sona.DeT
which were not personal Upon any other viewj the members would 
be placed under a disability and disqualified from acquiring any CnAira
separate property.

Tiie Hon’ble Dr. Tej Bahadur 8 ap n b  replied.
E iohaeds, C.J.—This appeal arises out of a suit in vMch the 

plaintiff claimed to recover from the defendants certain offerings 
which had been made on the occasion of the death of one Rai 
Bahadur Debi Singh, It appears that the plaintiff and the defend
ant are both members of the same family of Maha-BrahmanSj the 
common ancestor of which was one Dhan Singh. Both the courts 
below have found that an arrangement had been come to between 
the members of the family with a view to the division of the offer
ings. Certain members of the family were to have certain days of 
the month and certain other members, other days. Both the courts 
below have found that the offerings in question were made on a 
day which belonged to the plaintiff. But the plaintiff's suit was 
dismissed upon the ground that the offerings in question were . 
personal offerings, made to fakir Chand, the defendant.

It is.admitted that so far as the donor of these offerings is 
concerned, no court could interfere to compel him to make the offer
ings to any particular individual. On the other hand, it has been 
admitted that an arrangement betweenJthe Maha-Brahmans as to 
the division of the offerings between themselves is perfectly legal.
This has been decided in two cases [see Doorga Pershad v. Budree 

(1) and Ooohi v. Ulfat (2)]. It seems tome that the whole case 
turns upon the nature of the agreement and the nature of the gift.
There cannot be the least doubt that unless the gift in, question 
was within the scope of the arrangement which the courts 
below have found existed between the parties, the plaintiff cannot 
succeed.̂  The agreement was not in writing. It is stated in some* 
what general terms in the plaint and evidently the court below 
accepted the statement in the plaint as being the terms of the 
agreement. The object of the agreement was beyond doubt to 
prevent disputes as to the division of the offerings. As the family

(1) (1874) 8 N.^W. p., H. 0. Eep„ (3) (1898) I  L. B., SO A ll, 834.

189,(191).
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1913 increased, some suah agreement; was obviously very necessary,
"iBosa Dei my opinion tlie only fair interpretation to give fco the agreement

. i  is tliafc the descendants of Dhan Singh agreed amongst themselves
OsAm that all the offerings that were made upon the occasions of death

to any members or member of the family should be divided in 
accordance with the agreement. As the learned advocate for the 
plaintiff said in the course of the arguments, the agreement amount
ed to this, namely, that each member or branch of the family agreed 
to refrain from taking the offerings on the days assigned to the 
other member or branch. It is said that this agreeement could 
only apply to offerings that were made to the family as such. This 
seems to me to be rather a restricted view to take. If it was open 
to the members of the family to exclude from the scope of the 
arrangement all gifts which any individual might prevail on the 
donor to say was to be his, it would mean that the agreement 
would be practically futile. While, on the other hand, if the
agreement is interpreted to include all gifts that were made to any
•of the members of the family of Dhan Singh, it might reasonably 
carry out the object of the arrangement, namely, to avoid 
disputes.

I next come to the nature of the gift. It must at once be 
admitted that if this gift was made for a purpose disconnected with 
cremation ceremonies, the plaintiff would have no right. But 
reading the evidence of Raghubir Narain Singh it seems to me 
perfectly clear that this gift was a gift directly in connection with 
cremation ceremonieSj tbat it was made to one of the members of 
the family of Dhan Singh, and that the only reason why it was 
made to Fakir Chand instead of the plaintiff was because the donor 
has been informed that it would be more efficacious if the gift was 
not divided and if it was not given to a female. It seems to me that 
if the offering was of a nature which was included in the agreement 

“between the parties the wishes of the donor cotM not regi|late the 
rigbt« of the parties to the present suit. Fakir Ohand might have 
refused to take the gift if the donor coupled the donation with the 
cocdition that he must keep it entirely for himself. I think that 
so long as the agreement continued to exist. Fakir Ohand having 
tak®the gift was bound to make it over to the plaintiff in 
accordance with the agreement. For these reasons I think th§
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decision of the court below was erroneous, and I would allow the igig 
appeal. ^

BanebjIj J.—I regret I cannot agree with, the learned Chief ■
Justice in the conclusion at which he has arrived, I fully ceand. 
agree with him that the whole case turns upon the nature of the 
contract, a breach of which is the foundation of the plantiff’s suit, 
and also on the nature of the gift made by Raghubir Narain Singh 
on the occasion of his father’s death. It is alleged in the plaint 
that Dhan Singh, the ancestor of the family, was the Maha-Brahman 
of the particular village in question and that offerings made to this 
family o f  Maha’-Brahmans were offerings to the members o f  the 
family as such. In order to prevent disputes between the members 
of the family as to the division of the offerings, they entered into 
an arrangement by wMch individual members of the family -were to 
take offerings given on certain dates, but it seems t o  me from t h q  

nature of the offerings which, according to the plantiff’s own case, 
were agreed to be divided, that the offerings which were to be 
divided were the offerings made to individual members of the 
family as such members and not offerings made personally Lo 
individual Maha-Brahmans who were members of the family. If 
the contract between the parties was that they were to diyide the 
offerings given on a particular date to any member of the family, 
whether as representing the family, or in his individual capacity 
as a Maha-Brahman, the plaintiff would of course be entitled to 
the offerings received on the particular day which was the day on 
which her turn for receiving offerings accrued. In the present 
case neither of the com'ts below has found that the contract be* 
tween the parties was of the wide :pature just now mentioned, and 
as I have already said, it was not the plaintiff’s own case, as laid in 
the plaint.,

If then the contract related to offerings made to the family ad 
such, any present made to an individual member of the family in his 
personal capacity would'not fall within the scope of the contract. In 
the present case, according to the evidence of Kaghubir Narain Singh 
aad according to the findings of both the courts below, the present 
made by him was a present individually to Fakir, defendai;fc,= and 
the donor distinctly stated at the time of the gift, that the offerings*
Were not to be divided among the Maha-Brahmans and they were

VoL, XXXVJ ALtAHABAb SE&IES. 4 l t



19X3 not to go to a female Biember of the family. It is clear from his
---- 1 d "   ̂ rightly interpreted by the court

!).' ' below, that tlie offerings in question were made to Fakir in his
OeS d individual ctipacity, and nob as representing the Maha-Brahman

family of which the parties were members. That being so, I think 
t h e  p l a i n t i f f  is not entitled to the offerings claimed and her suit 
has been rightly dismissed. I would dismiss the appeal

Ltlb, J.—I concur with the judgement; of Mr. Justice Banerji. 
There can be no doubt that where there is an agreement among 
Maha-Brahmans, that offerings shall be taken by a particular man 
on a particular day, the agreement is one which will be enforced 
in law. But in the abseace of any spedal stipulation; such an 
agreement can only refer to offerings made to the general body or 
to the whole family, as the case may be, of _̂Maha*Bralimans. 
Where a client wishes to benefit a particular Maha-Brahmau by 
making him a special gift, there is nothing to prevent his doing 
so, and in such a case no other Maha-Brahman can claim any 
share in the gilt. It seems to me as clear as possible in this 
case that it was the deliberate wish of the donor not only to 
benefit the defendant but to exclude the plaintiff. I  do not 
think it is necessary to consider what the motives were that 
animated Mm. It is sufficient to say that he knew chat if the gift 
were made to the whole family the plaintiff might get a share of it. 
Not wishing that she should, he deliberately elected to make the 
gift, not to the whole family, but to . the defendant individually. 
No doubt the gift was what might be called a funeral gift, but it 
was open to anyone to make a funeral gift either to a family of 
Maha-Brahmans, or to an individual Maha-Brahman as he might 
wish. In this case, I think, he made his offering to an individual 
Maha-Brahman, and the plaintiff is, therefore, not entitled to any 

, share. 1 would, therefore, affirm the decrees of the lower courts
■ and dismiss the appeal

By th e  Goukt.—The order of the Court is that the appeal is ' 

' dismissed with costs. ,

Afipeal dismissed.
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