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Before Mr. Jiidke Tudiall and Mr. Jiislice Michammad Bafig.
THAKUB PRASAD (Appm oam ) d. I ’ANNO LAL ahd others 

(Opposite paeties).®
Act No, III  of 1907 ( Frovincial Insolvency Act J, sections 22, 46 and 52- Act No.

IXof l %8 ('India'nLmiiaiion AotJiSeciiai S—Insolmficy—Application to
Court to reverse act of receivBr’—Limitatio'H.
Held that section 5 of the Indian. Limitation Act, 1908, does not apply to 

applications contemplated by section 22 of the Provincial Insolvenoy Act, 1907. 
Dropcdiv. EiraLal (1) distinguished.

O ne Thakur Prasad was a secured creditor of an insolYent 
being a mortgagee iii possessiou. A receiver was appointed by the 
court, and it appears that on the 20th of September, 1911, the 
receiver took possession of the mortgaged property. On the 31st 
of October, 1911, Thakur Prasad applied to the court under section

■ 22 of the Provincial Insolvency Act, 1907, praying that the act of 
the receiver might be reversed and the appl: .̂nt restored to posses
sion. The District Judge held that as the application had been 
made more than twenty-one days after the act complained of, it was 
time-barred, and accordingly rejected it. The applicant thereupon 
appealed to the High Court.

Munshi Qovind Prasad, for the appellant.
The respondents were not represented.
Tudball an.d Muhammad Rafiq, JJ The facts of the case, 

out of which this appeal arises, are as follows :—The appellant is 
a secured creditor of an insolvent. He was a mortgagee in poss
ession. A receiver was appointed by the court, and it appears that 
on the 20th of Sptember, 1911, he took possession of the property 
in question. On the 31st of October, 1911, the present appellant 
made an application under section 22 of the -Provincial Insolvency 

. Act to the court asking it to reverse the act of the receiver and-to 
restore him to possession, he being a secured creditor. The learned 
District Judge held that as the application was made more than 
twenty-one days after the act complained of had been done, it was 
time-barred. He accordingly rejected the application, On appeal 
before us it is urged that the act complained of did not come to the

* first Appeal No. 83 of 191.? from an oi'dor of H. E. Holme, Distriot Judge 
0f AHababad, dated the 9th of Maroh, 19l2.

(1) (1912) I. L, B„ 34 AU„
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notice of the appeilaul on the date when it was done or soon after 
it and the appellant went to the court without delay, and therefore 
the court ought to have applied section 5 of the Limitation Act and 
admitted the application, The appellant did not ask the court to 
admit his application out of time and there is therefore on 
the record no evidence whatsoever to show that there was 
sufficient cause for so doing. We therefore remit the following 
issue to the court below:—“When did the act of the receiver 
first come to the knowledge of the appellant ?” The court will 
take any evidence offered on the issue by the parties and remit 
its finding. On receipt of the finding ten days will be allowed for 
objections.

On the return of the findings the following judgement was 
delivered:—

The return made by the court below to the issue remitted is 
that the appellant came to know of the act of the receiver 
on the 27th of October, 1911, i.e., four days prior to his filing 
the application of 31«t of- October, 1911. If section 5 of the 
Limitation Act (IX of 1908), could apply to the application 
made by the appellant to the court below, then we should be 
of opinion that the appellant was entitled to ask the court to 
exercise the power granted by that section. But, in our opinion, 
section 5 of the Limitation Act does not apply to applications 
contemplated by section 23 of the Insolvency Act, Section 5 

of the Limitation Act runs as fo l lo w a " Any appeal or applica- 
fciott for a review of judgement or for leave to appeal or any otlisf 

appUoation to w lm h tim  section nmy he mado appliGdUe hy any  

em dtm iU  or ndefortJie time heiiig in  force may be admitted 
after the period of limit-ation prescribed therefor, when the appell* 
ant or applicant satisfies the court that he had sufficient cause for 
not preferring the appeal or making the application within such 
period. ” An application under section 22 of the Insolvency Act to 
the District Judge is not an appeal, application for review of judge* 
ment or for leave to appeal, and it is adm.itted thati there is no rule 
o r  enactment under which this section was made applicable to section 
22 of the Insolvency Act. Oar attention iis called to the full Bench 
ruling ia dropadi v. M ira L ai (1). But that ruling does not help

(1) (1912) I. L. a„ 84 All, m .
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the appellant. Granting that the general provisions of the Limita
tion Act apply to the Insolyency Act, the very wording of section 5 
limits the applicability of that section to appeals and appUeatmis 

of a certain character. An application iinder section 22 of the 
Insolvency Act does not come in any way within the category of 
such applications. It is urged that the application to the District 
Judge against the act of the receiver is really an appeal as is 
contemplated by section 6 of the Limitation Act, Clause (2) of 
section 52 of thelnsolvency Act is quoted, which runs as follows 
“ Subject to the appeal to the court provided for by section 22, any 
order made or act done by the Official Receiver in . the exercise of 
the said powers shall be deemed the order or act of the court." It 
seems to us clear that the word ‘ appeal ’ in this clause is not used 
in the strict legal meaning of the word. The very wording of the 
section shows this. Section 22 is perfectly clear. The proviso 
s a y s Provided that no application under this section shall be 
entertained after the expiration of twenty-one days from the date of 
the order or decision complained of.” • The right of appeal is given 
in section 46 of the Act. In our opinion an application under 
section 22 of the Act against an“ act ” of the receiver is not and 
cannot be an “ appeal ” such as is contemplated by section 6 of the 
Limitation Act. It is clear, therefore, that section 5 of the Limi
tation Act does not apply and the court below was, therefore, 
bound to reject the application made to it and this appeal must fail 
It is dismissed.. We make no order as to costs, as the other side 
is not represented.

Appeal dimnmd.

FULL BENCH

Sir Sm ry Eiohards, Knight, Ghief Jtistice, -Mr. Jmtios B(iwiiaixd 
Mr.JustiaeLyle,,.._

SONA DEI A N O  A N O T H B R  ( P J u H H O T E ’S) V .  .FAKIB OHAHD AKD^ 0 1H B B 8  
D e f b n d a t o } *

as t<> distribiiUon of offerings~-Cms{ruelmfi> of

The members of a'faifiuly of Maha-Bralimati.3 ontsved into auagiasment 
araougsl thcmselvca whereby certain members of tho faraily were to tatke the

*Socond Apjjual .No. .U73 of 1012 Iroui a (.Iccra! oiL Johastou, District Judge 

01 Moorut, dated Ac SOlh of July, li.iiii, afiirraiiiga daoi’ee of Mohaa Lai 

Hukku, Sabordinate Judge o£ Mearut, dated the iOth of May, 1912,


