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BANJCB LAL aot ahothbr (DaMSDASTS) v. SHANH PRASAD i m  oihbbs ApU, 2S.
( P l ATOTIPFS) a n d  BIBJ L A L  ATO OTHBBS {DjElfI12tDA.KTS.)* “

Act No, IV of 1898 {Partition Aot), seotims 1,2 and 3~~PartUim—Mortgages
rights in a revenm-payiftg mahal—Applioation, for sole by owners of less
Umiia nwiety—Act (Local) Fa. I l l  of 1901 fUmled Provinm Land
Bev&me Act), section 107.
Mortgagee rights merely ia a reveaue-payiiig mahal do not fall ’withiii the 

' purview of the Uttited Provinces Land Eevenue Act, 1901, for the purposes of parti* 
tion; consequently the provisions of the Partition Act, 1893, apply to the partitioa 
amongst co-owners of such rights. But aa order for sale of the mortgagee rights 
under section 2 of the Partitioa Act will not be valid unless based upon the 
request of a party or parties interested to the extent of one moiety or upwards.

The fa(3ts of this case were as follows

In a suit for partifcion a preliminary decree was passed, and 
■for tlie, purpose of preparing a final decree the court appointed a 
commissioner and a reoeiver. Amongst the properties the subject 
•of the partition were the mortgagee rights in one half of a village 
called Smidhawra. One of the defendants in the partition suit 
applied to the court apparently under section 2 of the Partition 
.Act, 1893, praying that the mortgagee rights might be sold by 
auction to the highest bidder among the parties. The interest of 
the applicant, however, amounted to only one-quarter of the said 
Tights. The application was opposed by other parties fco the parti
tion proceedings: but after calling for a report from the receiver, 
the court passed an order directing the sale of the mortgagee 
xights to the highest bidder amongst the co-sharers. Against this 
order the two opposing defendants appealed to the High Court.

Monshi Sarihans Sahai, for the appellants.
Mr. Jf. I(. for the respondents.
B a n eb ji and R yves, J J  Banwari Lai, Parsotam Das and 

'Eamrieh Pal brought a suit for partition of their shares in certain 
joint property. A preliminary decree was passed in that suit, and 
for the purpose of preparing a final decree the court appointed 
•.a commissioner and receiver. Among the properties ordered 
to be partitioned are mortgagee rights in one half of the village 
Sundhawra. On the 15th of May, 1912, Shanti Prasad, who was 
one of the defendants, and the extent of whose share, as also the 
share of his minor brother Earn Kunwar, is one quarter, applied to

» First Appeal No. 843 of 1912, from a decree of Pirthvl Nati, Suhordinate 
Judge of Bareilly, dated the 16th of May, 1912,
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the court, apparently under Act IV of 1893,pmymg tbat the mort- 
' gagee rights be sold by auction to the highest bidder among the 

parties. This application was opposed by Banke Lai and Eatan-. 
Lai. On reference by the court to the receiver and on obtain
ing-a report-from-him, the court-made an order directing the- 
sale of the mortgagee rights to the highest bidder among the co- 
sharers. The present appeal has been preferred against thia order 
and it is contended that the Partition Act (No. IV of 1893) does 
not apply to a case like this, inasmuch as the property in question- 
is property paying revenue to Government. Clause (4) of section. 
1 of the Act is referred to in support of this contention. That 
clause provides that nothing contained ia the Act shall be deemed 
to affect any local law providing for the partition of immovable* 
property paying revenue to Government. Partition of immovable' 
property paying revenue to Government in these provinces is to- 
be effected under the provisions of the Land Eevenne Act, No. I l l , 
of 1901. Under that Act, separate mahals cannot be formed of 
mortgagee rights as between the holders of a mortgage. The- 
partition contemplated by that Act is a partition of zamind£iTi 
rightB, and if partition is sought of zamindari rights in respect of 
property which is under a mortgage, as against other co-sharers of 
the zamindari righte, the application for partition should, as re
quired by section lOT of the Act, be made by the mortgagor and. 
the mortgagee jointly. In our opinion that Act has no application, 
to a case like this. Under Act IV of 1893, at the request of share
holders interested individually or collectively to the extent of one- 
moiety or upwards, the court may direct a sale of the property- 
ordered, to be partitioned and distribution of the proceeds, and 
where such an order is made, any of the parties other than the appli
cant may apply for leave to buy at a valuation the share or shares 
of the party or parties asking for sale. ' In the present case Shantii 
Prasad and his brother who applied for sale: of the mortgagee 
rights were share-holders only of one-fourth and not of a moiety. 
Therefore they alone could not ask the court to sell the mortgagee- 
rights. Other share-holders may-have expressed their consent 
the sale of the mortgagee rights. But they made no request to the- 
.̂court in that behalf. Therefore; it ?eems to us, that the court was- 
not competent to take actioQ under section 2 of the Act. If ■action 
had been taken under that sectioni and the court had decided
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that the property ought to be sold, tiie share-Mders otbei: tban the 
, applicant coiild under section 3, have applied fgr a yaluatioB and 

the court in that case should have ordered a TalnatioDi to be ffiade. 
Neither of these proceedings appears to have been taken. ' There 
being no application either under section 2 or under section 3; the 
court was not competent to make the order passed by ife. We must,

. therefore, set aside its order of the 16th of May, 1912,' It mil be 

open to the parties or such of them as may choose td do so, to ask 
the court to take action under section 2, and in that case, it will be 
open to other share-holders to apply under section 3, and if such 
ipplicationt be made, it will be the duty of the court to proceed 
^nder the provisions of sections 2 and 3. The order complained of 
is an illegal order. We accordingly allow the appeal, and set 
aside that order, Under the circumstances we direct the parties 
to pay their own costs in both courts.

Appeal allowed.

Before Mr, Justice Bamrji and Mr. Justice Byves.
TODAK MAli AND OTHERB (Jddqsmsnt-debtoes) V. PHOLA KUNWAR 

(DECaBE-HOLXlEB)*

A6t ifo. IX  of 1903 f  Indian Limiatwn AciJ, schednU I, aHicle 128—Bxeautim 
nf dhru-—Lirnifathn~—Sle^ Waid of exeoitimr^AgpUcaiim far transfer of 
demj—Civil Proccdii->"e Oode (1832), saoiion 228.
lluld, an .ifiplicafcion made to i:be couEti 'passing a decree to transfer it 

foE 6secai ioa i'o aiioibor court) i-; au applioation to take a step iii riid of esecutioa 
within i.b.Q ineiuiing of ariiiclo 133 of ihij iirsri schecjyio to llie Limitation
Act, 1S''0S. Chundra Fath Go-mmi v. Gurroo Prosunm QMse (1) foH6wedi

The facts of this case were as f o l l o w s :■* , m 

A preliminary decree for sale was passed on the 1st of Septeoibei'.; 
1897, and it was made absolute on the I7th of November, 1900. The 

last application for execution, admittedly within time, was made 
on the.llth'of May, 1966. On the 5th of September, 1&08> the 
decree-bolder applied to the court at Bareilly, which had passed 
the decree, to transfer it for execution to the court at Shabjahanpur, 
This application was made under section 228 of the Code of Civil 
Procediirc, 1882. The certificate asked for was granted, and 
thereupon an application for execution was made in the court at 
Shahjahanpur, on the 8th of February, 1910.

* First Appeal No. 43 of 1913, froma deoree of Qokul Piasad, Sulxisaiiiate 
of Shahjahanpur, dated the 12 ti of September, 1912.

{1) (1886) I.I;.K .,23  0aIc., 376.
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