
iraed, and the mortgage snbseriiiontly effected by tlio Judgment- 1896 
debtors is consequently void as against the purchaser at tho execu- ~BoNOMALr 
tiou sale, Eai

Tho ajipeal is dismissed with costs. P r o s d n n o

H. w. Appeal dmniued. c m i L
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CIVIL REFEEBNCK ■

Before ,Sli' W- Comer PetJieram, Kt., Chief JusUck, mid Mr. Justice Eavipini 
BROJONATH MITTRA ( P lm n t i f p )  v . GOPI SHAKE,ASTI (D e fe n d a n t ,) '" l o ” 6
Provincial Small Cause Cnurts A ct {TK of 1SS7), section 2, Articlei S and IS May 1.5, 

— Calcutta MuniGipal Consolidation Act (TI o f  18S8, B. C.), sections l i t  
and 119—Suit to recover occupier’s sk:cre o f  tax hy ihe owner o f  a histee— 
Jurisdiction.

A  suit, by tliG proprietor oE a 6M to lancT for tha rooovery o f  Mimicipnl 
taxes from tlio owner of a 1ml in tlio is oognlzaMo by tlie Provincial
Small Cause Oouvts.

Thb facts of tho oaso, so far as thoy are nocessaty for the pur­
poses o f this report, are set out in the following extract from the 
letter o f referonco from the Munsif of Alipur, exercising the powers 
o f a Judge of the Court of Small Causes -

“  The defenclatit in cacli o f thssQ two cases is the owner of a lint sitimta 
in lustee No. 16/1 Ohotla Hitt Road, and the plaintiffi is the proprietor o f  the 
entire hustee land. In aooordanoo with tlia provisions of section 117 of: tlie 
Giilcutta Municipal Consolidation Act (II o£ 1888, B.C.), the plaintiff, aa the 
proprietov of tlie Tniste,e land, is honnrt to pay the Municipal taxes assessod 
on such land. But under section 119 o f the same Act ho ib entitled to re­
cover a portion of such taxes to be paid by him from tho ownor o f  tlio hnt, 
a."? if it were rent payable to him. Now Mk; I'lu.-siidi! vai.so.i ir! two 
oases ia whetheV a suit by tho proprietor o f i l i a I . i i i d ,  for r.ji.-.ovory 
of that portion of tho consolidated rate which is payable to him hy the owhm- 
of a hut, lies in the Court of Small Causes- Article 8 , Schedule II o f the 
Provincial Small Cause Courts Act provides that a suit for the I'Boovery of 
vont other tliao houso rent is not maintainable in the Court of Small Causes.
The tax payable in respect o f  a hut in a hustee land is not house rent, inas­
much as tho hut is built by the tenant himself, It must be looked upon as 
rent payable in respoot of the land occupied hy the hut. But plaintiffi’s 
pleader in Ihetio two cases stated that his client used to bring suits for tho

* Civil ruoforoncQ No. .'?A. o f 189G, mado hy Babu Chandi Charan Sen,
Muneif of Alipiir, dated loth of February 1806.



■jg90 recovery o f sacli taxes in the Small Oauao Court o f Sealdab, aa well as in the 
■ Munsif’s Ootu't o f Alipur, when a Munsif o f Aiipur is vested with the powevs
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S h a k b a s i .

^M iTia™  “ Juilge of the Oourt of Small Causes. As ifc appears to me that a suit 
V. by the proprietor of i i i s t c e  land for the recovery of Municipal tiises from the 

 ̂ tenant o£ the h is t e e  is not inaintiiinable in the Court of Small Causes, I 
tliink thflfc the plaints in these two oases siiould be returned. But »s plaintifE's 
V a k il contended that it has been the uniform practice in the district that 
these classes of suits are tried by tho Court of Small Causns, 1 deem it my 
duty to refer the following question for the authoritative deoision of the 
Hou’bla High Couvt: “  Whether a suit by the proprietor of a hustse land 
for tho reoovevy o f  Muuiolpal taxes from tlia owner o f  a hut in the lustee ia 
wgnizabla by the Mofussil Stuall Cause Court.”

Dr. Asutosli Mookerjee for the plaintiff.— The question is, what 
is the meaning of the term “  rent ”  ia Article 8, section 2 of the 
Small Cause Gouxts Act ? I  contend that it has its ordinary meaa- 
iag, vis., ■whate’ver is lawfully payable by a tenant to his landlord 
on account of the nse and oconpation of the land held by him. 
It  doos not include anything which is recoverable as if  it wers- 
rent. The extended definition given in sections 3 and 5 of the 
Bengal Tenancy Act has no application to the present case which 
is one of non-agricultural landj and is clearly governed by section 
105 of the Transfer o f Property Act. I f  “  rent ”  ordinarily includ­
ed anything recoverable as rent, the extended definition in the 
Bengal Tenancy Act would be superfluous. The provisions of sec­
tion 119, Act H o f  1888 (B.C.), cannot operate in such a way as 
to extend the meaning of the word “ rent”  in Act I X  o f 1887. 
Under section 47 of Act IX  o f 1880 (B.C.) cesses are recoverable 
as rent only by virtue of the extended definition given in the 
Bengal Tenancy Act. See Watson v. Sreekristo (1), Bohin 
Chand v. Bansen^th (2). Sections 107,117,119 and 149 of Act H  
of 1868 (B.C.) clearly show that this is really a suit for recovery 
of money paid to the defendant’s use, and therefore cognizable 
by the Small Cause Oon-rt.

Babu Nund Lai SarJcar (with him Babti Samt Ghunder Dutt) 
for tho defendant.— The effect of section 119 of Act I I  of 1888 
(B. 0.) is that the money recoverable by the owner o f the land 
from the occupier of a hut acquires the character and all the inci-

(1) I . L. E., 21 Calc., 132, (2) I. L, R „ 21 Calc., 227



dents o f rent. Section 119 says tliat for tile recovery of sncli sum 1896
the owner is to have the same remedies, powers, rights and axithori- 'ignnjoNATa
ties as in the case of rent. The eifect of this is that the’ jnrisdiction M it t b a .

o f the Small Cansa Oonrt is ousted under Article 8, Sohodtile 2 oi;
Act I X  of 1887. It has been held that a suit to I’ecovei* a Municipal SHAKRANt. 
tax is not cogniizahle by the Small Cause Court. See Logan y. Kimji
(1), so also suits for recovery o f road cess and public works cess.
See David v. GirisJi Chimdm' (2). I f  Article 8, Schedule 2 o f Act 
IX  of 1887 does not apply, then either Article 13 or Article 41 
applies. See Ramhux Chittangeo v. Modhoosoodun Pal Chowdlmj
(3), Bhatoo Singh v. Ramoo Mahton (4).

VOL. X SIll.] o a l c u t t a  s e r ie s .  8 8 ?

The judgment o f the High Court (Pethbham, O.J., and 
E a m p i n i , J.) was as follows : —

P bthbbam , C. J .— The answer to this question will be that a 
suit by the proprietor of lustee land for the recovery of Municipal 
taxes from the owner of a hut in the hustee is cognizable by the 
Provhicial Small Cause Court. The jurisdiction of the Small Causa 
Conrt is fixed by the Provincial Small Cause Courts Act (IX  of 
1887J, and this gives Small Cause Courts jurisdiotioa in all suits, 
except such as are mentioned in the second schedule of that Act. 
The two articles o f that schedule, -which are relied upon here, are 
Articles 8 and 13. Article 8 provides that suits for the recovery of 
rent are not cognizable by Courts of Small Causes, and Article 13 
provides that suits for the recovery of cesses and other dues whioh 
are payable to a person by reason of his interest in immoveable 
property on account of malikana, liakk and fees o f that kind, are 
not cognizable by Courts of Small Causes.

As to Article 13 we think it enough to say that no possible 
argument can bo founded upon it. "What is sued for here is not 
cess or dues o f any kind, nor does it baar any resemblance to any 
o f the matters mentioned in that article. A s , to Article 8 the rea­
son why this suit is not within that article is because this is not 
a suit for ront, and Article 8 is expressly limited to suits for rent, 
and this is nothing of the kind. The argument is founded on 
section 119 o f the Oalcutta Municipal Act II  (B.C.) of 1888, but

(1) I. L. B., 9 Mad., 110. (2) I. L. R., 9 Calc., 183.
(3) 7 W. R., 377. (4) I. L. B., 23 Calc., 189.



]896 that does not make tho liability rent. The liiibility is croated l)y 
the earlier sections which say that, if the owner of hmtee luud makes
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M it 'ie a  a payment, he may recover it from the owner of the hut, and that 
(jopj in itself would give him  the remedy of an action -upon tho statutory, 

S h a k e a n i, law. W hat s e c t i o n  119 provides is that he shall have, for the 
recovery o f guch sum, all such and the same reinedies, powers, 
r ig h ts  and authority as i f  snoh sum were rent payable to him. 
That gives a man certain powers, rights, &o., but can by  no possi­
bility turn a claim  which is not rent into rent, and what is men­
tioned in the schedule is rent, and rent only. For these reasons we 
think that the answer we have given is the answer which ought to 
be given to this reference, 

s. c. G.

PRIVY COUNCIL.

p  ,5  BHAIYA AEDAWAN SINGH ( D e p i s n i i a k t )  v . UDEY PRATAB SINGH 
i g g g  ( P l a i n t i f f . )

^^21arch 5̂ ’ appeal from the Court of the Judicial Commissioner of 
----------- ^  Oudh.]

Arhilmfioti—Award— Consfnteiion o f award o f arVitrutors—Presumption as 
to aulheniicity o f  old dociments— Kvidonce of pom m on— MainleJMnoe 
—Grant of villurjes for— Nature of grant, whether alsolute or resumaUe.

A grant of villages was made ty  a taluhdar to hia yoiingur son for  
maintenance. The aider son inherited the family tuluk.

In the next generation, in 1869, an award was made by a body of'Ourlh 
as arbitrators on the submission of the di,sputants, wlio directeil 

that the village “ given as maintenance bo dooreod in favour of tlie gnuilao 
to continue as beretoforo.”

The qnostions raised in that award were, whetlior the villages had been 
gnmted only for life, or were inheritable by the dcRcendiints ol; the grantee, 
and whether the taluMar, or the holder o f tho grant for the itime being, was 
liable for the revenue on the villages. .

The same questions were now raised by the third generation, who were 
the great-grandsons o f the grantor, on the conatruction of the award.

There was no limitation in the original grant of tlie villages to the 
grantee personally, nor was the grant expressly declnred to ba (o him and his 
lineal descendants through mfllos. But possession had followed in that order, 
and the taluhdar had always paid the revenue.

P m s m t ; L okds Wai'SONjITobhousk and D a tey , and S ir  R, CO0OII.


