
1913 from that occupied by the purchaser in the case of Muhammad

~BiKsam" \.Mitlm 'Lal (1). In that case it was
E am held by the majority of the Court that the purchaser was entitled to

y,Tr.r-̂ w<tR challenge a mortgage made by one member of a Hindu family,
because he had acquired title to the property, by adverse possesssion 
against all the members. We must, therefore, hold that the appellant 
is not entitled to raise the question of the validity of the mortgage.

With regard to the third ground of appeal we think there ought 
to be a further inquiry by the lower appellate Court. It appears 
that there were three supposed attesting witnesess to the mortgage. 
One named Eaghunath Prasad, who was called; said that Kallu 
did not sign the deed in his presence, therefore, he was not an 
attesting witness. There is evidence that another supposed attest
ing witness named Sundar Lai is dead. Nothing is known about 
the third attesting witness. The respondent in all probability 
relied on a decision of this Court according to which the evidence 
of Eaghunath Prasad, if believed, was sufficient evidence of the 
execution. In. view of a recent decision of the Privy Council it 
must be held on the record as it stands that the bond in suit has 
not been proved. In the circumstances we think that the respon
dent should be given a further opportunity of producing evidence. 
We direct that the record be returned to the court below for a fresh 
finding on the question whether the mortgage deed of the 15th of 
March, 1890, has been proved. Further evidence will be taken; 
and on return of the finding ten days will be allowed for obiections.

hs%6 remitted.
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Before Mr. Justice Sir Hairy Qriffin afid Mr. Justice Chaviier. 
EMPEROR <0. ALLAHDAD KHAN. * 

icf f Local) Mo. 17 of 1910 [United Provinm Excise Act), smticm 63 -  Griminal 
Procedure Gode, section 5S1—Unlawful possession of excisable article-^ 
Swrch warraM^GonvicOon not invalidated owing to absence of warrafit. 
Where the superinteadeat of police and a sub-in speotoi sear chad the house 

ofapersottsimpectedoEbemg in illicit possession of excisable articles and suoli

^Oriminal Appral No. 123 of 1.S13 by the Local Government, from iin order 
' d  G. Tutc, additional Sessions Judge of Moorut. datod tho 30 Lh of Novembet

(lH19li)I.L.R„83AU.,783.



ariioles were found in the house seaiohed, it -was hM  that the oanTiotioa of the I9 i8 '
owner of the houaa under section 63 of the United Provinces Excise Act, 1910, ~ ■■■"—
was not rendered invalid by the f aot that no warrant had been issued for the Emctsob

seawh, although it was presumably the intention of the Legislature that in a AmAHDAD"
oase under section 63, where it was necessary to search a house, a search warrant Kh'AN, 
should be obtained beforehand.

In this case tlie house of one AllaMad Khan was searched by 
the superintendent of police and a sub-inspector on suspicion 
that the owner was in illicit possession of escisable articles within 
the meaning of section 63 of the United Provinces Excise Act,
1910, and a mixture of cocaine with another drug was found in it.
No search warrant had been obtained for the search. The finding 
of the cocaine was established by evidence and the accused was 
convicted under the Excise Act. On appeal the Sessions Judge 
held that the search was illegal and that the illegality vitiated the 
proceedings, and he acquitted the accused. The Local Government 
appealed.

The Government Advocate (Mr. A. E. Byves), for the Crown
The police officers who conducted the search had a right to do 

so without a search warrant. Section 50 of the United Provinces 
Excise Act (IV of 1910) authorized them to do so. They had 
authority to make the search also under the provisions of the Cri- 
mioal Procedure Code. Secondly, the irregularity in conducting 
the search is covered by the provisions of section 537 of the Code 
of Criminal Procedure. The words, “ other proceedmgs before or 
during trial ” in clause (a) of that section cover the case. Thirdly, 
an irregular search does not vitiate the trial and render the con
viction illegal. It does not affect the question whether the accused 
was guilty or not, If the facts found establish his guilt the convic
tion is perfectly legal.

Mr. Eameed-ullah, for the accused:—
Section 60 of the Excise Act provides for immediate action only 

in urgent cases. This appears to have been intended from a con
sideration of the words “ found committing an act &c. ” in that 
section and of the succeeding sections 51,53 and 54. If there is, 
time to get out a search-warrant then a warrant should be obtained 
In the present case there was ample time to get out a warrant 
Section 53T is not meant to cure erroneous or illegal proceedings of 
the police but only of courts.
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1913 Griffin and Chamier JJ One Allahdad Khan was convicted
"empeboe ' offence punishable under section 68 of the United Provinces

Excise Act, No. IV of 1910, which provides as follows
" Whoever, without lawful authority, has in his possession any quantity of 

any excisable article kno-wing the same to hate been xmlawfully iuipoited, trans- 
ported or ma.nufaottired, and knowing the prescribed duty not to have been paid 
thereon, shall be punished with imprisonment for a terra whiot may extend to 
three months or with fine which may extend to one thousand rupees or with 
both.”

The Superintendent of Police and the Sub-Inspector in charge 
of the city police station, on information received, searched the house 
of idlahdad Khan and discovered there a raisture of cocaine and 
another drug. The accused was convicted by a magistrate and 
sentenced to six weeks’ rigorous imprisonment and a fine of Bs. 50, 
On appeal the Additional Sessions Judge held that the search of the 
accused’s house was illegal and that the absence of a search warrant 
was fatal to the case for the prosecution. He therefore acquitted 
the accused. The Local Government has appealed against the order 
of acquittal It is doubtful whether the case is one which comes 
under the provisions of section 50 of the Excise Act, and we would 
have some hesitation in holding that the search was legal. "Whether 
the search was legal or not, we have, however, the evidence of the 
finding in the accused’s house of a certain quantity of cocaine, which 
is an excisable article under the provisions of the Excise Act, for 
possession of which the accused had no licence. On the facts found 
we are satisfied that the accused must have known that the cocaine 
had been unlawfully imported and that no duty had been paid on it. 
We allow the appeal, set aside the order of acquittal passed by 
the Additional Sessions Judge and restore the order of conviction, 
We reduce the sentence passed on the accused to the term of impri
sonment already undergone by him and we set aside the order of 
fine. We may add that we think that it was the intention of the 
Legislature that in a case under section 63, where it is necessary to 
search a house, a search warrant should be obtained beforehand.

Appeal allowed and sentence reduced.
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