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CRIMINAL REFERENCE.

Before Mr. Justice Mitter and Mr. Justics Trevelyan.

JAGAT KISHORE ACHARJYA CHOWDHURI (1st ParTY) v, KHAJAH 1889
ASHANULLAH KHAN BAHADUR (2rD PART®).? February 18,

Criminal Procedure Code (Act X of 1882), s, 145— Posagssion, Inguiry into
—Time at which Magistrate has to dstermine who was in possession— Un-
disturbed possession immediniely before dispute.

In an enquiry under a. 146 of the Criminal Procedure Code, where the
property in dispute was forest land, the right to possession of which was
exercised by cutting and removing timber from time to time, the Magis-
trato found that the men of the first party had been driven away by those
of the second, and had been unable to enter the forest and remove the
timber alleged to have been cut by them ; that this happened before the
time of the initisl proceedings and continued to the date of the hearing ;
and that the men of the second party had been able to bring out of the
forest the timber which had been out, Upon these findings he came to
the conclusion-that the possession of the second party had been established,
and made an order under the section in their favour. .

Held, that having regard to the nature of the property in dispute, these
faots could not constitate legel possession of the second party at the time
the proteedings were instituted.

Held, {urther, that in like cases, having regard to the nature of the pro-
perty in dispute, and the mode in which possession may be exercised over
it, in order to find which party wes in' possession when the proceedings
were instituted, it is necessary to inguire which party was in nndisturbed
possession of the land in dispute by felling timber and removing the same
without objection on the occasion immedintely proceeding the onson which
the dispute arose ; and whichever party be found to have been in posses-
sion on that ocension should be presumed to have possession at the time

. when the proceedings were commenced.

THIS was a reference made by the Sessions Judge of Mymen-
singh for the purpose of having an order made by the Joint
Magistrate -of that District, under s, 145 of the Criminal Proce-
dure'Code, set aside, the Sessions Judge being of opinion that the
order was not justified upon the findings of fact by the Magistrate.
The circumstances which gave rise to the proceedings being

9 Criminal Reference No. 17 of 1889, fnade by H, P. Peterson, Eeq.,
Bessions Judge of Mymensingh, dated tho 11th of January 1889, against

.the order passed by C. W, E. Pittar, Esq,, Officiating Joint Magistrate of
"Mymengingh, dated: the, 24th of September 1888,
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taken under thit section and the order being passed were ag
follows :—

The subject-matter of the dispute was a tract of forest land

OnOWDHURI (laimed by the first party as a part of Rangamatia-gur, and by

Kralas

ASHANULLAH

1 :9:7%.
BAHADUR.

the second party as a part of Atia-gur.

In the month of March 1888, a number of trees had been cut
in the forest by labourers, having authority to do so from one or
other of the parties, and a dispute arose between the partics with
reference to the right to remove the timber and a polico enquiry
was held. Oun the 3rd April, the head constable snbmitted a
veport stating that the dispute was regarding a plot of lmnd
extending over two-and-a-half miles and that there was a like-
lihood of & breach of the peace, as both parties were endeavouring’
to remove the timber,

On that, proceedings were taken undor s, 107 of the' Criminal
Procedure Code, which resulted in an order being passed on
the 7th June, binding down Tarini Prosad Chuckerbuty, who was
5 lessee of the second party, to keep the peace.

That enquiry and the police report formed the basis of these
proceedings; which were instituted on the 9th June. Both parties
appeared, and numerous witnesses were oxamined on bohalf
of both sides.

On the 24th September 1888, the Joint Magistrate pissed
the order complained of  The material portion of his judgment
was as follows :—

“The subject-matter of dispute between the two paries to
these proceedings is a tract of forest land claimed by the first
perty as the Rangamatia-gur,.and by the second party as part
of the Atia~gur, The Fastern' and  Western boundaries are .in
digpute. . . . . . In March last a number of trees were 'cut;
in this forest by lahourers having authority from one or other of the
parties. A dispute arose in consgquence of these acts and a polics
enquity was held. A report was submitted by the Head Consy
table on the 8rd April. On that, proceedings under s 107,
Civil Procedure Code, were, taken and decided on the .7th .Jupe.
That enquiry and the report of tha police officer formed the basis
of these' proceedings, which were initiated. on the 9th Juno, - It
is pocessary to decide which party was in pogsession on. that dates
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Possessiort of property of this nature is ¢xercised whether by the 1§89
landlord or by his lessee by allowing the public to cut the timber, ™ yagar
whoare assessed proportionalely to the amount of timber which ﬁ,‘,?ﬁg?&
they cut. As arule no written authority is given to individuals OBG\VDBUM
to cut timber, in which case the arrangements described arc Km.nm
made by the person who acquires such a right. In this cage, ASFANTLLAR
however, it is asscrted that that licences were given on the last BauaDuUR,
and previous occasions of cutting timber. Each party has

given evidence of possession having been exercised on previous

occasions, and evidence of title has been given as corroboration

and explanatory of the cvidence of possession. In deciding the

fact of actnal possession, I dismiss from my mind all considera-

tions of the legal title of either party. In Ambler v. Pushong (1)

it has been laid down. that the Magistrate has to find

which of the parties is in possession of the subject-matter of

the dispute at the time when he is enquiring into the matter,

which, in the contemplation of the law, is identical with the

time of the institution of the proceedings, and not at any time

previous thereto, and he has no concern a8 to how the party then

in actnal possession obtained possession, but has only to pass an

order retaining him in possession. It appears from the evidence

of the witnesses produced by the first party that they were

driven away by the men of the second party, and have been

unable to enter the forest and remove the timber which they

alleged to have been cut by them. This happened before the

time of the initial proceedings, and that state of things still
continues, Further, it appears that the men of the second party

have been able to bring out the timber which was out with

the execcption of a few trees, which were cut, as is alleged,

by aman who has siuce died. Neither party can hring that

timber away now, as the cut timber in- the forest is under
attachment ; but it does mnot appear that the .first party

braught away a single tree. It is; therefore, perfectly clear that

the second party has retained the pessession which it had at

the commencement of these proceedings. This being =o, it is
unnecossary- to go into any of the circumstanees previous. to the.
institution of thig cage, and it.also becomes unnecessary to deal

(1 L L Kyl Qole.,, 8G5:



284

1889

JAGAT
KiSuORE

ACHARIYA

TAE INDIAN LAW REPORTS. [VOL, XVI

with the objection raised by the second party as prejudicial to
them.”
The Joint Magistrate then wentinto the question asto whe-

OHOWDHUES 41 op the lessees should have been made parties to the proceeding,

KHATAHE

ASHANULLAB
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and, deciding that question in the negative, declared the second
party to be entitled to vetain possession unmtil evicted there-
from in due eourse of law. The firsb party thereupon petitioned
the Sessions Judge, who referred the case to the High Court.
In his order of reference, the Judge stated his reasons for dis-
agreeing with the Magistrate’s order as follows —

« In submitting the case for the inspection of the Court, I beg
ta report that, in ray opinion, the order was not justified on the
Yimited finding of the Lower Court. The finding on the question
of possession, refers to a period commencing with the entry hy
the men of the second party and forcible exclusion of the
fist party from the disputed forest. There is no finding
regarding any earlier period, and ag the Officiating Joint Magistrate,
on the commencement of the quarrel, bound down, under s. 107,
Criminal Procedure Code, a lessee of the second party, yet on the
authority of Ambler v. Puslong (1), he has restricted his enquiry
on the point of possession to the interval between the receipt of the
police report regarding 6 probable breach of the peace, and the.
proceeding drawn up in June under & 145, Oriminal Procedure
Code, on disposal of the inguiry unders. 107, Criminal Procedure
Code. It will be further noticed that there is no decision rega.rd'in,;g
the persons who cut the wood ; and this being the initial proceeding
in the dispute, the enquiry appears {o me defective and judgment
thereon incomplete,

An additional enquiry,) under the cirgumstances disclosed of
one party cutting the timber, and the second removing it, e te
possession before the actual cubiing of the trees and opposition
against entry or re-entry as the case may be, and order tﬂeraqm
would appear to me more conformable to the law on this section
of the Criminal Procedure Qode as set’ forth in rulings subse~
quent to that relied on by the Joint Magistrate.”

The case now came on for hearing hefore the High Court.
(1) L L, B, 11 Cale, 868,
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Mr. Woodrofle, Mr. Gasper, Baboo Grish Chunder Clowdhry 1889

and Baboo Pramatha Noth Sen for the first party. xi:gg:m
‘Mr, Garth and Baboo Basanie Kumar Ghose for the second Gﬁ%‘:ﬂé}%&

party. KuATAR
The judgment of the High Court (MITTER and TREVELVAN, ASEANULLAR

JJ.) was as follows :— BAHADUR.

The Magistrate in this case, following the decision in Ambler v.
Pushong (1), has maintained the second partyin possession of a
piece of forestland. It appears not to be disputed that the right
of possession upon the forest lands in question is exercised by
cutting timber from time to time, and removing that timber,
upon a certain price being paid therefor. It further appears that
in Falgun last year (or March 1888),a number of trees was cut in
the forest by labourers who had authority to do so either from the
first party or the second party. It also appears that there was a
disturbance of the peace consequent upon attempts being made
,by the parties respectively to remove the timber. - The result was
that on the 7th of June last, a lessee of the second party was
bound down to keep ‘the Ppeace, and, on the 9th June; the present
proceedings were instituted between the parties, the lessee not he-
ing made a party tothese proceedings. All that the ’M agistrate finds
in this case is this. He says: “It appears from the evidence of
the witnesses produced by the fivst party that they were driven
away by the men of the second party, and have beenunable to enter
the forest and remove the timber which they alleged to have been
cut by them. This happened before the time of the initial pro-
ceedings, and that state of things still continues. Further, it
appears that the men of the second party have been able to bring
out the timber which was cut, with the exception of a few trees,
which were eut, as is alleged, by a man .who has since, died?
Upon these two facts being found, the Magistrate, came to the
conclusion that'the possession of the second party was established
when. these proceedings were instituted. Having regard to the
nature of the property in dlspute, these two facte, found in favowr
of the second party, could not constitute légal possession of the
‘second party at the time the proceedings were instituted. The first

(1) L. L. R,, 11 Calc., 865.
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1889 party isentitled to assume that on the occasion preceding the one in
“Jagar _ Wwhich the dispute arose, his men were allowed to cut and remove
Aréﬁsfn‘}’;’i timber in the forest without any disturbance of peace. The;e is
CuowprurI evidence adduced by him on this point which has not been disbe-
Raisan  lieved by the Deputy Magistrate. He is, therefore, entitled to say'
ASHANULLAT that, for the purposes of the question of law which has been raised
BAHADUR. Defore us, and for that purpose only, this fact should be assnmed
in his favour. If this contention be conceded, it seéms to ug'to
follow that what happened in March last could not have the
effect of putting the first party out of possession; they would
only be acts disturbing the possession of the first party. Having.
regard to the nature of the property in dispute, and the mode in.
which possession may be exercised over the property, we think
that in order to find which party was in possession when the pro-
ceedings were instituted, it is necessary to enquire which party was
in the undisturbed possession of the land in dispute by felling
timber and removing the same without objection on the occasion.
immedinately preceding the one in which the dispute -arose;-and:
whichever party be found to have been in.possession on that.
occasion, should be presumed to have possession at the time when

the proceedings in.this case commenced.

We desire to guard ourselves from heing understood to express
any opinion on the question of possession—that question is loft to’
be decided by the'Joint Magistrate. We simply mako the asiumnp-
tion.of fact, which the first party coutended should be made, in:
order to decide whether the finding of the Joint Magistrate-is
sufficient il lgw to dispose of the case.

We set aside the order of the Joint Magistrate, and remit the
record of the case to him,in order that it may be decided, on the
evidence now on the record, with- reference to the observations.
made above,

Order set aside and case remanded.

H T H



