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APPELLATE CRIMINAL. 1912
~—luns, 27..

Before Mr, Justiss Earamat Husain and Mr. Justios Tudball.
EMPEROR v, KANHAT 4D orHERS*

Aot No. XLV of 1830 (Indian Penal Code), sections 300 and 335~ Hurder—
Grievous hurt—Common intention—Deadly assauli with lathis on an
unarmed person —Presumption,

Four persons armed with lathis attacked and severely beat a fifth, who was
unarmed, over a dispute abous ivrigation. The person attacked died in consequence
of this beating, and it was found that he had recsived several severe blows on the
head, the resulb of which was that the bones of the skull were broken to pieces,
and algo other injuries about the body, most of the injuries having probably
bean inflited whilst the person abbacked was on the grouad ; bub the evidenes did
nob discloge which of the assailants caused which of the injuvies, Held, that
all four agsailsnts were properly conviebed of murder under the fourth clause
of seotion 300 of the Indian Penal Code, and that thoe inference was not justified
that common iatention of the assailants was nob more than the causing of
grievous hurt.

" Tag facts of this case were as follows 1~

In the month of August, 1911, one Sujan was irrigating hisfield,
when four persops—Kanhai, Diwan, Karan Singh and Ganga
Sahai—came up armed with Jathis and told him to stop, because
they wanted to irrigate their own. A dispute ensued, and the four
attacked Sujan, who was unarmed, and beat him soverely so that he
died. The medical evidence disclosed that several blows were
inflicted on Sujen’s skull, which resulted in a compound fracture
thereof, the bones being broken into many pieces. In addition to
these injuries to the head there were six injuries on other parts of
the body, and it appeared that most of the injuries had been‘
inflicted whilst the deceased was lying on the ground.

The four assailants were tried by the Assistant Sessions J udge
of Aligarh and convicted under seciion 325 of the Indian Penal
Code and sentenced to five years' rigorous imprisonment each.
They appealed to the High Court, and their convictions and sen-
tences were set aside and a fresh trial ordered. On the second
trial they were convicted of the offence of murder and sentenced
to transportation for lifs, From these conviclions and sentences
the four aceused again appealed to the High Court.

Babu Subyw Chandra Mukerji (for whom Babu Piaré Lwl
Bunerji), for the appellants.
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The Assistant Government Advocate (Mr. R, Malcomson), for
the Crown.

Karamar Hosanw and Tupsaty, JJ:—The four appellants
Kanhai, Diwan, Karan Singhand Ganga Sahai have been convicted
of the offence of murder and have been sentenced lo transportation
forlife. They appeal. They were originally tried and convieted
by the Assistant Sessions Judge under section 325, Indian Penal
Code, and sentenced to five years’ rigorous imprisomment each.
They appealed to this Court and the learned Judge before whom
their appeals cale setaside the convietions and sentences and ovdered
them to be redried for the offence of murder under section
302, Indian Penal Code. They have now been tried and convicted
of that offence. The facts established by the ecvidence are
briefly as follows:—In the month of Augusi last, when there
wasa great demand for water for the purpose of irrigation and
all cultivators were eager to geb as much water as possible,
the deceased was walering his field early in the morning before
day-break, when the four accused, armed with lathis, went up
to him and demanded that he should cease irrigating hiy field,
so that they might irrigate their own. A wrangle ensued. The
deceased was unarmed and defenceless, Finding that he was
obstinate and would mnot give way, the four accused aftacked
him with thelr luthis, The medical evidence shows that
several blows were inflicted on the skull, which resulted in the
compound fracture thereof, the bones being broken into many
pieces. In addition to these injuries on the head there were six
injuries on other parts of the body. It is therefore quite clear that
the accused inflicted a, very severs beating, and that most of the
injuries must have been inflicted when the deceased was lying on
the ground. It is urged in their defence that the evidence does
not disclose which of the injuries were inflicted by each of the
accused respectively; that their common infention cannot
possibly have been more than to voluntarily cause grievous hurt

~ to the deceased, and that therefore, they ought to have been

convicted under section 825.of the Indian Penal Code. We are
unable to agree with this contention, The circumstances of the case
end the fact that the accused were all armed with lathié'; that the
" deceased was defenceless and unarmed ; that the beating must have
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been a prolonged one, and that several blows were inflicted on the
skull completely smashing it, leave very little doubt that the intens
tion of the accused was to inflist such bodily injuryas was likely to
cause death,” The fourth clause of section 800 of the Indian Penal
Code applies, and the accused have been rightly convieted of the
offence of murder as defined in the Code. The lesser of the two
sentences has been imposed, and there is no doubt as to the guilt
of the accused. We therefore dismiss the appeal and maintain the
convictions and sentences,
[Cf. Emperor v. Bhola Singh, LLR., 29 AlL, 282—Ep.]

PRIVY COUNCIL.

DEBI BAKHSH SINGH (Pratsrrer) o, HABIBISHAH (DereypAnt).

{On appeal from the Court of the Judieial Qommissioner of Oudh, at

Lucknow.]

Plainbiff, non-appearance of—~Dismissal of suit—Order setting aside dismissal
when plaintiff was found to have bevn dead af ihe time suit was dismissed—
Civil Procedure Cods (1903), order IX, yules 8 and 9—0Order XXIT, rules 3
and O Sections 115 and 151~—Bules and orders applicable only fo defaullers
wrongly applied 10 case of dead party,

On the non-appearance of the plaintifl in a' suit against the respondent an
order was made on the 4th of July, 1911, dismissing the suit for default, The
plaintiff was in fach dead at the timo tho order was made, and his son the
appellant was engaged in performing his father's funeral ceremonies and was
unable to attend comrt. These facts wers brought to the notics of the Deputy
Commissioner in an application made under order XXII, rules 3 and 9, of the
Oivil Procedure Code (Aot V of 1908) by the appellant ag the heir and legal
reprosentative of the plaintiff, which was filed and accepted hy the Deputy
Comumissioner within the timae allowed by law and an order was made on the
11th of September setting aside the dismissal of the suif, and substituting the
name of the appellant on the record in place of the deceased plaintilf. Onan
applicabion for revision of the Deputy Commissioner’s ordet of the 11th of Septer-
Dot made by the respondent under section 115 of the Code to the Court of the
TJudicial Commissiomer, that Courf reversed the ordor, and confirmed that
decigion on raview, mainly on the grounds thai the order of the d4th of July
dismissing the suit was a propex order under order IX, rule 8, of the Code ; that
the appellant’s application to seb aside that oxder was not within time, and wag
thexefore barred, and thai order XXII, rule 8, of the Code applied only to & stiil
pending suit, and nof to one that had been dismissed. .

Teld (voversing the decisions . of the Court of the Judiein] Commissioner)

thatb those decisions were vitiated by applying toa dend men orders snd rules »

# Prasent ¢ ~Lord Saaw, Lord Moyurox, 8ir Joan Eper and Mr. AuEER Ang, .
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