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DEB JTAKAW DUTT (CiAisiAsr) v. NAUENDIIA. KlifSHNA (DecbeB- iS8i»
H o ld e r )  a n u  ak(1’i jieb  (JD M M csT -D cm ’OE).'* lebmary 9 .

Bengal Tenaney Aei (V J II  tif 1SS5), s. \70— Decieefoi' veilt under Bengal 
Act F J I I  of 1809—^f<ac/inwii( vwhi'detre& ohiuintd under Sent Law  
of 180^,sHbicq^uentli/ lo the passing o /  Aet V III  of J883—GciJemJ C laum  
CotmliiiiitioH Aet ( i  of 1 8 Q S ) . 6.

Uefore tlie Bongal Tenancy Act of 1885 cams into opcwtion, a riecree for 
reat was obtained uwUv li(«ns:iil x\et Y III of 1SS9. After tlie Den îtl Tcnancy 
Act o£ 1885 had beeoraa litw, the tfnancj’, in rpspeot of which tlie vent 
hail heeome due, was attac\ied in oxecntion oE such decree, A elnim Wiissub- 
seqiicntly put in to the attachml pvoperty by »i lhir<l person, which claim was 
(li8«)lowed as being forliidden by a, 170 of tlie IJeneral Tenancy Act o f 1885;

, B eld, thiit the proviBjona of tlie Bengnl Tenimoy Act o£ 1SS5 were Applicable 
to the proceedinfja in execution ; tlie torm “ proceedings >’ in g. 6 of Act I  of 
1868 not inolniling prooectlinsr') in exeontinn nf ter decree.

B-efebbnce to a Full Bench made by Jfr. Justice PiaoT and 
Mr. Justice ItAMPINI; tlie referring ortJer whb nn fiillows !—

This is an application made by Dob Narain Dutt. claimant 
and petitioner, to set aside an order of the First Mcmsiff of 
Baruipur, made oa the 18th June 1SS7.

The order -was mada in execution proceedings in suit No. 871 
of 1886—Mo/mraja JVai'endro K vh liw  v. Rnmch Ohimdev
Ghumputii. In that suit a decree for arrears of renfwas made 
on the 29th April 1885 under the provisiom of Bengal Act VIII of 
1809. On 29th Pecemher 1886, after the Bengal Tenancy Act of 
iS85 came into operation, the decree-holdes applied for execution,
9,nd the tenure in respect of Tvhicji the decree for arrears of rent hati 
been made, was attached. Notice to stay the sale of the tenure 
hy depositing ths decretal amoiint was seived upon the appUcaut 
in, the present cage by the decroe-holder: "but this circumstance 
has. in our opinion, no bearing upon thp question which arises in 
the case. The tenure was put up for sale, and ' the applicant 
then preferred a claim objecting to the execution proceeding,

♦ Full Bonoh on Oivil Bu}e, No. U18 of 1887, obtained agninst the order of 
BabOQ S .  Sarkar, }Iaasi£ o£ Bftruipnr, dat^d ISQi Jnaa 1887.



1888 which was numbered as a claim case, No. 22 of 1887, under
riBP KTtatrM S. 63 of Esngal Act VIII of 1869.

DffTT By order of the 18th June 1887, which it is now sought to 
N^besdba set aside, the Munsiff rejected the claim without enq^uiring into

aisHSA. ground that, under the provisions of s. 170 of the Ben­
gal Tenancy Act, no such claim could be preferred.

This order was made upon the authority of a decision of this 
Court of the 27th May 1886, in' Rule No. 798 of 1886. That 
decision is not reported. The terms of it are as follows

“ Bseoution of tlio decree for ai’renrs of rent obtained by the petitioner 
was taken out on the 6th o f January last The proceedings, therefore, in 
otit opinion, would be regulated by the Bengal Tenancy Act of 1885. The 
tennve of the debtor -was attached and advertised for sale. A claim was 
made by a third party to have two-thirde of this tenure exempted from sale 
as having been purchased by him. The Munsilf found that the claimant had 
purchased one-third, and accordingly exempted that one-third share from 
sale. An objection has been raised under s, 170 o f the Bengal Tenancy 
Act to the effect that the MunsifE acted without jurisdiction. That section 
provides that the sections of the Code o f Civil Procedure, under which 
such an order could be passed, shall not apply to a tenure or holding attached 
in execution of a decree for arrears due thereon. Under such cii’camstaneeS 
We set aside the MunsifE’s order as without jurisdiction. We make the rule 
absolute with costa.”

We are unable to concur with the above decision. We are.of 
opinion that, under s. 6 of Act I  of 1868, the provisions of the 
Bengal Tenancy Act do not apply to this case.

The decree in the present case was made before the Bengal 
Tenancy Act came into force. But it appears to us that this 
circumstance would not affect the question whether the provisions 
of the Act applied, inasmuch as the suit was instituted before 
the Act came into operation. In our opinion, " proceedings " in 
the 6th section of Act I  of 1868 include all proceedings from the 
institution of the suit to the final step taken in execution 
of decree.

We think it  better to submit to the Full Benoh a specific 
question as to the correctness of this reason for the opinion- at 
which we have arrivedj because as to this, the cases are not 
uniform, there being a decision of the High Court of Bombay 
^yhich tifeats ptoceedings in oxecutiou as. a, new s&t of- pro- 
ceedings.
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The questions wo refer to the Full Bench a r e 1889
1. Whether, in’the present case, the provisions of the Bengal Deb̂ Sabaih

Tenancy Act were applicable to proceedings in execution ? «.
2, Whether the term '' proceedings ’’ in a 6 of Act I  of 186S kbishha. 

does, or does not include proceedinga in execution after decree ?
The cases to which wo would refer are the following 
Ratancluind Slmohatid v. Hanmmtrao Shiviakas (1); Murra 

Chunder Roy Choiodhry v, Sooradhonee Debia (2); Singh v.
Meherhan Koer (3); MaJionied Mossein v. Hadji Abdulla {4); In  re 
Ratansi Ealianji (5) ] Thakitr Prasad v. Ahsan Ali(Q)\ Mnngul 
Persliad Dicldt v. Grija Kant Lahiri (7); Behai'if Lall^. Gobei'dhun 
Lall (8); Jugmohnn Mahto v. Luehmeshur Singh (91 ; Beclwram 
Dxitta V. Abdul Wahed (10) •, Hurnsundari Dabi 7. Bhyohari Das 
M anji(ll)\ Gumpadapa Basapa v. Virbhadrapa Ivsangapa{12);
Satghuri v . Mujidan (13).

Baboo Troilohyamtli Mittra for the clg^imanl

Under the old law a claimant had a right to have his claim 
investigated, it cannot have been the intention of the Legislature 
to deprive him of that right by the new law. The old Act was 
saved by s. 6 of the General Clauses Act of 1868. Proceedings in 
eJcecution must be taken to be part of the suit itself, and that 
being so, under s. 6 of General Clausea Act, these proceedings could 
not be affected by the new Act. I  submit the provisions of the 
Bengal Tenancy Act do nob apply to a decree passed before that 
Act came into force. An application for execution is an applica­
tion in the suit— Perahad Dichit v. Gvija Kant Laliiri\l)[ 
and, if so, s. 170 of Bengal Tenancy Act does not apply, the same 
principle is enunciated in Runjii $ingh v, Maherhan Koer (3).

The case of Ratanchand ShrieJiand v. Santriantraa SMvba&as (1) 
toys do'(?n that “ any proceedings ” includes all proceedings in J»ny

(1) 6 Bom,, H. a, A. C., 168. (8) I. L.B.,9 Calc, 446,
(2 ) , B, L . K., Sup. Vol., 985 j 9 W. R., 402.
(3 ) I . L, B., 3  Calo., 663, (9> 1.1,, tt., 10 Oalc., 748.
(4) I, Ir. B., 3- Calc., 727. [10) I. L. ,E., U  Calo,, 55.
,(&) 1.1». B.j 2 JBom,, 148. CU) I. L, R., IS Cak, 86.
(6) „ i , I . .E . , l  All., 668. (12) ,I. j;,.R .,7  Bom.,459.
,(7) J.I,.:B.,8Cttl<!.,61. (13) I. I 1.K. ,  15  Calc., 107.
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1889 suit from its institution to its final” disposal; and I  take it execn. 
i)BB NAftAis tion proceedings fall within the term “ final disposal.’* I  rely Jjn 

Thahur Prasad v. Alm n Ali (1),* Mahomed Rossem y, Badji 
C^)' Ratansi Kalianji (3); EummndaH

jOeU V, Bliojohan Das Manji (4) ; Satghuri v, Mujidan (5).
[ Wilisosr J .—The case of Tn re Ratami Kalanji is not of 

much use to you in the present case, but you may talce it that all 
the judges who decided it on the construction of the General 
Clauses Act took the same , view that has been taken by this 
Court]

Baboo Iias7i Behari Ghose fqr the opposite parties.
I t  is suggested by the obher side that because the decree was 

outstanding there is a pending proceeding within the meaning of s, 
6 of the General Clauses Act •, and also that ‘‘ proceedings ’’ is iden­
tical with " suit.” The distinction for which I  contend, however, is 
pointed oat in Jugmohnn Alahto v. Luclmeshw Singh (6) where it 
is said tha ta lthough  an application for execution is an applica­
tion in the suit resulting iu a decree, it  may not be an applica­
tion in a pending proceeding; the suifj having matured into, a de­
cree it could not properly be said to be pending thereafter."

If  the application had been pending thus, the old procedure cot̂ ld 
have been used, but not so if no step had been taken in exeoution. 
The definition of the word "decreo '* in the Civil Procedure Code 
show that there is a distinction between “ suit” and “ decree.” 
Section 3 of the Code shows a distinction between proceedings 
before and after decree. Section S5 of the Code does not sanction, 
transfer of “  execution proceedings," but of “ suits." Under.s. 6^ 
it  has been held that execution proceedings are not pnoceedings 
in a suit.

[W il so n ,  J .— There is no use in citing one Act for th e  purpose 
ofconstraing another.]

The case of Gumpadapa Basqpa v. Virbhndrapa Irsangapa (T)
is especially in point, and upholds my contention as to pending 
proceeding, and Shiwam Udaram v, JCondiba MuUaji (S) carries

(1) I. L: R., 1 All, 668 (671). (5) 1 .1 . Tt.,15 Gala, 107,
(2) I. L. a ., 3 Cftlc,, 727. = (6) I  L, K, 10 Calo., 748.
(3) I. li-. E., 2 Bom., 148. (7) I. L, B., 7 Bom., 469 (49Sf).
(4) I, X, 13 Oalo,, 86. (8) I. L, E., 8 Bom-j m
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this principle still further. See also Rnstomji Bnrjorji v. Kessoieji isso 
Naik{\),&^mChinto Joahi Kvishiaji Narayun{%)'f in uojie ofouBNARAiN 
these. cases lias execution been regarded os au integral paifc 
of a suit. Narbndba

The judgment of the Full Bench (Pktheraii, C. J., W ilsos:,
PXGOT, O’KlNEiVliY aud Ma.ci*hbiisok, J J .)  was delivered by

Wilson, J.—Section 170 of the Bengal Tenancy Act VIII of 
1885 enacts that “ ss. 278 to 283 {both iacluaive) of the Code of 
Oivil Procedure shall not apply to a tenure or holding attached 
in execution of a decree for arrears due thereon." Thi.« Act 
became law on the 1st November 1885. Among the sections of 
the Code thus e.'ccluded are those under which claims to property 
attached in execution are made. Before the Bengal Tenancy 
Act came into operation, a decree for rent was obtained under 
the Rent Act then in force (Bengal Act VIII of 1869), which Act 
embodied the proAiisions of the Code of Oivil Procedure. After 
the Bengal ‘ Tenancy Act became law, the tenancy in respect of 
which the rent decreed had become due was attached in execution 
of the decree. The present applicant filed a claim to the 
property attached, but the, Munsiff, in whose Court the proceed­
ings took place, rejected the claim as being forbidden by ,s. 170 
of the Bengal Tenancy Act. The question that we have to 
consider is, whether s. 170 of that Act applies to ' the present 
case, aud the answer depends upon s. 6 of the General Clauses 
Act I  of 1868, by which “ the repeal of any Statute, Act, or 
Regulation shall not affect anything done or any ofi'ence 
committed, or any fine or penalty incurred, or any proceedings 
commenced before the repealing Act shall' have come into 
operation.”

Th^ Courts of this country have firequently had to consider the 
elFeet of legislative change in, the law upon proceedings 
institttted before the change was made, and’ the in which
they have had to-do so, fall, I  thinkj. undeir one oratherof 
thr^e classes.

The first class- of casbs consists of those in which the Courts 
have had to construe enacttaents whioH have altered the lawy not 
by th e , isere repeal of earliert&naotaftnis, so as to bring the

(1) 1.1,. K., 8 Bom,, 287(293). <3) 'l, I .  E., 3 lioiu., ‘214
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1889 case under a. 6 of the General Clauses Act, but by new 
Nakais affirmative provisions, and in which the new enactments contain 

i)OTT in themselves no special rale for their own interpretation. In 
Haujsndha auch cases the Courts have applied the settled rule of cona- 
KaiSHHA, ordinarily acted upon in the absence of any statutory

rule inconsistent with i t ; and that rule is, that reti'ospective effect 
is not ordinarily given to an enactment so as to affect substantive 
rights but that provisions affecting mere procedure are applied to 
pending proceedings. To this class belong such cases as Framji 
Somanji v. Eoamasji Barjorji (1); Im I Mokun Muherjee 
V. Jogendra Chunder Hoy (2); Uzir AU v. Bamlcmal 
Shaha (3).

The second class of cases comprises those in which the enact­
ment to be construed provides its own rale of construction by 
expressly or impliedly declaring that i t  is or is not to have 
retrospective operation, of the extent to which it is to 
affect pending proceedings. To this class belong M m gvi 
P&'shad Dichit v. Gr^a Kant LahiH (4), in which the Privy 
Council construed the Limitation Act, 1S71; Tupsee Singh v. fiam 
Sai-vm Koen (5), in which a Full Bench of this Court placed ,a 
construction upon s. 21 of the Bengal Tenancy A ct; and several 
oases which will be considered later, in which the Courts have 
construed s. 3 coupled with other sections of the Civil Procedure 
Code..

The third class of cases consists of those in which the law i$, 
changed by a mere repeal of a previously existing • law, aiid the 
repealing enactment contains no special rule for its own inter­
pretation. Such cases are governed by s. 6 of thfe General 
Clauses Act.

The case now before us belongs to the third class, and, for the 
purpose of deciding it, we have to construe the words in p. -6, 
which say that the repeal of a Statute “ shall not, ai îact'any 
proceedings commenced " before the repeal takes effect.

The word "proceedings” is a very general one, i t  is no} 
limited to proceedings connected with civil suits; but inoluV“

(1) 3Boa>„ H. 0., O.O., 49, (3) I. L. B., 16 Calc., m
(2) I. L. B., 14 Ottlo., 636. (4) ,  J. L. R., 8  Oalo.,

(6) 1. L. R., 15 Calc., 876.
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X Ertippose* proceedings other than civil proceedings, and civxi igss 
proceedings other than suits. When applied to suits, it may be bbb Sabms 
used to meatt the suit as a whole, or it may be used, aud often is 
used, to oxpiess the separate steps taiten iu the course of a suit Jf AnBSDn* 
the aggregate of which makes up the suit. Krishka.

I  propose first to consider the decisions affecting the question 
before us, and, in doing so, I shall have to notice some which did 
not depend upon the construction of the General Clauses Act, 
but which have a more or less close beaiing upon the question 
before us.

In Mimgul Persliad Lichit v, Grija Kant Lahiri (1) the 
question was whether aa application for execution was governed, 
in respect of limitation, by the Limitation Act of 1859, or 
that of 1871, and the Privy Council held that an application 
for execution is an application in the suit, and that, therefore, 
a provision in the later Act excepting from its operation "suits” 
commenced before a certain date, applied to proceedings in, 
execution in such suits.

The remaining cases which have to be considered may be 
conveniently divided iuto three groupS i The tirst consists of 
cases relating to appeals under various acts, and were all decided 
simply upon the construction of the General Clauses Act Of 
these cases the earliest in date is Batanchand Srichand r. 
Hanmantrao Shivbakas (2) before Couch, C.J., and three 
other Judges of the Bombay Court. I t  was held by thenx 
that the repeal of an Act, under which an appeal lay against 
a decree, did not bar the appeal in a case in which the decree 
was passed, before, but the appeal presented after the repealing Act.,
The ground of the decision is thus stated at page 169: “ a siiit 
is a judicial proceeding, and the word ‘ proceeding' must be taken 
to include all the proceedings in the suit from the date of its 
institution to its f.nal disposal, and, ther̂ >fore, to iholude proceed­
ings in appeal.”

The case of Thaleiir Prasad v. Alism  AU (S) before the J’ull 
Bench of the Allahabad High Court only bears- upon the question 
before us, in Jihat it is an authority for the proposition that,

^1)1. Jj. B., 8 Cftlo., 51: (2) 6 H. 0., A 0,, 160,
(;3)'I.L.R.,A11.;G09;
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1889 under a. 6 of the General Clauses Act, an appeal is a parfc
DebNabaih of proceedings as the thing appealed against.

Doll’ la  Syed MaJmiied Hoaaein v. Eadji Abdidldh (1), a case decided
KA.insNDnA on the Registration Acts, 1871 and IS'Z?, it -was held that the re- 
Kbishsa, q£ an which forbade an appeal did not give an appeal 

against an ordet made before the repeal.
Similarly in Hurrosundari Dabi v. Bhojohari Baa Manji (2) it 

was held that " proceedings ” in s. 6 of the General Clauses 
A c t include an appeal against a decree, and that ,therefore, the 
repeal of a section forbidding an appeal did not give an appeal 
a g a i n s t  a decree in a suitbrought before the repealing Act came 
into operation, and the same thing was hgld in SatgJmri v, Muji- 
dan (3).

The second group of cases relate to execution, and most of 
them were decided on the construction of the General Clauses 
Act.

In the case of Shwmihochwnder Holder (4), the decision 
turned upon the construction of s. l ‘i  of the High Court’s 
Act, 24 and 25 Yict., Cap. 104. That section runa: " rrom 
and after the abolition of. the Courts abolished as afore­
said in any of the said Presidencies, the High Court of the 
same Presidency shall have jurisdiction over all proceedings 
pending in such abolished Courts at the time of the abolition 
thereof, and such proceedings, and all previous proceedings in 
the said last mentioned Courts, shall be dealt with as if the 
aanio had been had in the said High Court, save that any such 
proceedings may be continued as nearly as circumatancep permit 
under and according to the practice of the abolished Courts 
respectively.^’ This provision so fax as it keeps alive the prac­
tice of the abolished Courts in pending cases, is exactly analog­
ous in character to the enactment that we have to construe^ 
and the expression “ pending proceedings ” cannot, I  think, be 
distinguished in meaning from “ proceedings comncienced.”

The matter came before the Court, consisting of Peaicoclici 
C.J., and Moi^an and Phear, JJ., in this way: Three persona 
had been arrested in execution under writs issued from tha

(1) I. L. R,, 3 Oftlo., 727, (3 ) I, L. B., 16 .Cftlo,, 107.
(2) I. L. E., 13 Calc., 86, (4 ) Bourke, O.C., S9i
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High CoBrfc3iffiiIai’ in form to the-writs of 0«. /Sf«. in use in the issn 
Supreme Oourtj and they were brought up by habeas corpus dbb nabaih 
and claimed to he discharged on the ground that their deten- 
tloa -vvaa illegal. I t  turned out according to the view that NAuBNnnAK -i\̂  RTHniv A I
ultitnatoiy prevailed that -the legality or illegality of the cus­
tody of each man depended upon whether the procedure in 
force in the Supreuie Court or that of the High Court -was to 
he followed. I t  is only necessary to notice the case of one 
of the prisoners—Shumbhoochunder Holder. With regard to 
him, all the Judges agreed, though not without some doubt 
on the part of Phear, J., that his case was governed by the 
old law, on the ground that the decree against him had been 
obtained and execution proceedings instituted against him. 
in the Supreme Court before its abolition, and that the proceed­
ings thon before the Court were under the circumstances a 
continuation of those earlier execution proceedings. A series 
of cases have arisen upon the Limitation Aot, 1877. In Behary 
Lall V, Goberdhun Lall (l)j Mitter euid Norris, JJ., dealing 
with the effect of that Aot upon the execution of decrees passed 
before it came into operation, h«Id that, by reasoi^ of s. 6 
of the General Clauses Act, the provisions of the previous 
law remained unaffected. In Gurupadapa Basapa v, Vit'bha- 
drapa Jrsangapa (2) the plaintiff obtained a decree before the 
Limitation Act of 1871T was passed. After the passing of that 
Act, he made an application, which, under the former law, would 
have had the effect of keeping the decree in force for the pur­
pose of execution, but which, under the latter Act, had not 
that effect. I t  was held that a subsequent application for exe­
cution was haired. West, J., in delivering judgment, said: "In  
the case quoted—Se/tary Lall v. Goberdhun ZaZi-r* procoedinga * 
are identified-with suit;but we think that where a,decree, hast 
been obtained, the application for execution initiates a new j?ot 
of proceedings—see Andr&m y. Marris (3)—and that, .therefore, 
the rule of the General Clauses Act (I of 1868) is not to be held 
to govern all the remotest ministerial , consequences of a suit 
arising on applications .made years afterwards according to the

11) I .  L. B., 9 Galo., 440. (2) I ,  I .  1 Bom., 459,
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1889 procedure in force at its institution, but only to briag under 
DISB isrARAiN the same law such series of proceedings as group themselves 

naturally together, as e.g., those on a particular application 
Nabbndra for execution.” The same question again came before Mitter 

and Norris, JJ., m Jugmohun Mahto v. Luahmeahur Singh (1), 
and the learned Judges differed from their previous opi­
nion. Mitter, J., said: " As to ‘ proceedings ’ being identical with 
‘ suit,’ it seems to me that we held that proposition to be con’ect 
on the authority of the Privy Council decision in Mimgul Perahad 
Bichit's case; and after hearing arguments in this case, and after 
consideringthejudgmentquoted, I  still adhere to that opinion, viz.’, 
that an application for execution of a decree is an application in the 
suit which resulted in the decree. That was distinctly held in 
Mungul Pershad Dichit’s case, and we are bound by that decision. 
But at the same time it seems to me that, although it is an 
application in that suit, it may not be an application in a pend­
ing proceeding. The suit having matured into a decree could 
not properly bo said to be pending thereafter. A proceeding to 
be a pending proceeding after a decree must be initiated by an 
application for execution. But after a suit terminates in a decree, 
if nothing further is done, it cannot be said to be a pending 
proceeding. I t is on that ground that I  think we were not right 
in the decision in JBehary Lull v. Gdberdhim Loll (2)." A , 
similar view was taken by Pi îngep and Macpherson, JJ,, in 
Becharam Btdfd v. Ahdul Waked (3).

In a case citod in the order of reference, it was held that s. 170 
of the Bengal Tenancy Act applies so as to excludc a claim in 
an execution after the Act came into operation, though I  presume 
the decree was before that date.

In- SMvram Udram v. Eondtba Muletaji (4), West and 
Haridas, JJ., held, if the, case is to be regarded as a decision on 
the General Clauses Act, that where property has been attached in 
execution, an application by the attaching creditor for sale of 
the property is a new proceeding. .Perhaps, however, this case 
ought rather to be regarded as having been decided on the 

. other grounds pointed out in the judgment.

(1) I . L.-R., 10 Calc., 748. (3) I. L . R., U  Cajoi, ^5.
(2) I. L. R,, 0 Calo,, 446. (4) L L. R., 8 Bom,, 340.
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The thicd group consists of oases decided vrith respect tO' the 18S9 
Civil Procedure Code, and almost all of them, were expressly deb Nabain 
decided, not upon the General Clauses Act, but upon that Act 
together with and modified by the special riilea of construction 
laid down in the Civil Procedure Code. The first of these is I n  tb 
R atansi Kalianji (1) before "Westropp, O.J., and four other 
Judges. The point decided was that a judgment-debtor impri- 
sioned in execution under the Civil Procedure Code of 1859, and 
who had been in prison for six months, was not entitled to be 
released on the passing of the Code of 1877, which reduced the- 
period of imprisonment for debt to six months. The decision 
turns upon the construction of the Procedure Code itself, Avhieh 
contained rules of construction different from those of the 
General Clauses Act, and I  do not find that any of the learned 
Judges expressed an opinion as to what the effect of the 
Ceneral Glauses Act upon the case would have been.if the special 
rules of the Procedure Code had not been present to control it, 
except Green, J., who cites RaiMWiJiand Shrichand v. Hanman- 
trao Shivbalnas (2) and is disposed to regard proceedings ^  apply* 
ing to suits." including execution and appeal.”

In  Ghinto Joehi v. Krianaji Foray an (3) an application inade 
after the repeal of the Procedure Code bf 1859 to set aside 
a sale made in .execution, proceedings commenced under that 
Act was held to be governed by the repealed Act. The question 
whether execution is a part of the same proceedings as the suit 
within the meaning of s. 6 of the General Clauses Act, did nob 
arise; and if I  rightly follow the judgment of West, J.,, be inten­
tionally guarded himself against expressing an opinion upon 
any question of so general a character; but he suggested a teat 
when he said that the, proceeding before the Court was "so 
intimately connected with the proceedings in execution that i t  
ought properly to be regarded as a part of thosfe proceedings.”
In suggesting that test, 1 think it is only reasonable /to $uppo^ 
that the learned Judge had in view, not merely the General 
Clauses Act, but the General Clauses Act modified by s. Sand 
other sections of the Procedure Code, in the tnanner which had 
been explained in I n  re Raianai KaUmgi (1).

(1) I . L. E.; 2 Boro., 148. , . (2) ,6 Bom., H. 0 . A. 0,, 166.
(3 ) . 1 . 1 .  B., 8 Botn., m .
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1889 la  Bunjit Simgh v. Mekerban Koer (1) the question forv, coufiider- 
Bbb NABAis ation related to cases in which, under the Procedure .Code pf 

DoCT isgg^ aa appeal to .this Oqui't was allowed, but in ■which the 
Nabbndba Act of 1877, if applicable, did not allow them, and in which 
Kbibhna. institated before the change iu the law, but the

appeals were presented after i t  The J  udges were unanimous in 
holding that the appeals lay. <3arth, O.J., accepted to the full 
the ruling of the Bombay Govtxt in. Rattmehand Sriahand t. 
Hanmantrao ShivhaJeaa (2) th?it the word “ proceedings ” in s. 6 
of the General Clauses Act includes the whole of a suit; and 
expressed the opinion that there was nothing in the Code 
itself to exclude that view. I  think Jackson, J .’s view is the 
same. The other learned Judgesr—Markby, Mitter and Ainslie—. 
decided the. case on other grounds and guarded against expressing 
an opinion on this point.

In Rustomji Buijorji v. Virhhadrapa Jrsantfapa (3), a case 
depending, not upon the General Clauses Act, but upon s, 8 
and other aeetiona of the Civil Procedure • Code, Sargent, CJ.i 
and Haridas, J., accepted the teat suggested by West, J., ia 
Gkinto Joshi v. Knshinaji N'arayan already cited, for determining 
the identity of proceedings.

Aa to ihe first pf. the groups of cases just treated of, those 
relating to appeals, there is, I  tMnk, a completely uniform 
course of deoiaipca -to the effect that an appeal ia a part of the 
game proceedings within the meaning of s, 6 of the General 
Clauses' Aotj. aa the thing appealed agm st, and that the:ro- 
fore if the thing appealed against is a decree in a suitj tlio 
appeal is a  part of the same proceeding as the et^flier st&pa 
in the suit. These, decisigns are, I think, too numerous, passed 
by too many Courts, arid spread over too long a time %  
us to .be justified in questioning them. And I  do not see Iipw 
they can be logically supported upon any ground narrower thw  
that ̂ signed in the first <!ase in the series, namely, tliat " pro­
ceedings ” in s. 6 of theGeiaesal Clauses Act, when applied to a  
suit, , rowans the whole suit; and it would seem to follow that 
ihe proceedings, in the sense of the suit, must include executioo, 
vhich is undoubtedly a step in the suit.

<1) . I. L. B.V 3 Oalo., 663. , (2) 6 Botid., H. G., A.,0., 166.
(8) 1.1.. R., 287.
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Oa tte  -othor hand, i t  is always dangerous in matters like issa 
that before us to reason too ooufidently from general propositions, djsb Na r a in  

There can be no doubt that a thing may be a step in the suit, 
and may yet "well be regarded as a proceeding separate from 
the other steps in the suit. And in enquiring whether execution 
should be so regarded, we may. I  think, he justified, in looking 
outside the General Clauses Act. I t  is not an Act regulating 
procedure; that is the object of another class of Acts. In this 
Act, therefore, we may well understand “ proceedings" in the sense 
of proceedings as defined and regulated by the law for the time 
being in force governing procedure with regard to any given 
subject-matter. As to suits under the Bengal Tenancy Act, the 
Civil Procedure Code generally applies ; and the Civil Procedure 
Code has to some extent divided the whole proceedings in a suit 
into separate proceedings. There is nothing in itself unreason­
able in holding that execution is such a separate proceeding, and 
there is this distinction between appeals and executions; that an 
appeal is of necessity a proceeding between the same parties as 
the matter appealed against j Tphereas, proceedings arising in 
execution may be, and in the case before us are, between ô ie of 
those parties and a stranger to the suit,

The second group of cases, those relating to execution, aro 
all to the effect that execution is to bo regarded as a separate 
proceeding from the previous steps in the suit. With regard to 
the cases in Bombay and in this Court, upon the Limitation 
Act as affecting execution proceedings, Ourupadapa Basapa v. 
Virbjiadrofa Iraatigapa (1), and Jugmohun Mahto t. Lvxihme&hur 
Singh (2), I  have no doubt (if I  may say so with due deference) 
that upon any view of the present question they were rightly 
decided on the ground that the General Clauses Act, s. did 

, not apply. If  the true view, be that the word "proceedings" 
in that section does not embrace the whole suit so as to include 
execution, .^hen it is clear that the-result Was right,, If  the 
other view of the meaning of " proceedings ” should prevail, I  
still think that s. 6 would not apply t6 the cases in question, 
because I  think the operation of the sectiou ought to be limited to 
the cases in which a change in the law is strictly the result of the

(1) I, L  B. 7 Bom., 489. (2) I. L. R., 10 Cole., 748.
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1889 repeal of an enactmeat, not of substantive enactment in'the new 
Dbb urKAm legislation. And I  sliould be disposed to say that the rules of law to 

“  D d t t  i^hich effect was given in the cases of which I  am speaMng, became 
N a b e s d k a  such, not by the repeal of the old law, but by the substantive 
E b i s h h a . g^actments of the new. The fact, however, remains that the first 

of these grounds and not the second was the one actually taken 
by the learned Judges who decided the eases; and they are, 
therefore, authorities for tho narrower construction, of the word 
“ proceedings,” and for holding that an application for execution 
initiates proceedings separate from those which resulted in the 
decree. The rule upon which/% re Shumbhoo Chunder Holder (1 
W9S decided lends strong coufirmation to this view.

Of the last group of cases, those decided upon the Civil Pro­
cedure Code, all but one were distinctly based upon the terms of 
the Code itself, not merely upon the General Clauses Act. The 
one exception is Singh v. Meherban Eoer (2), in which
Gaith, O.J., considered that there was nothing in the then Code 
of Civil Procedure to modify the effect of the General Clauses Act. 
The word upon which he based that view has been changed in 
the subset^ueut Acta. But the opinioii of Oarth, C.J.,' remains 
that the word “ proceedings ” applies to a suit in its entirety. 
Thete is the opinion of Green, J., in I n  re Raiansi Ealianji (3) 
to the same effect. On the other hand, there is the view stated 
by West, J., in the cases cited with some support from 
Sargent, O.J., in Rustomji Burjorji v. Kesaovyi Naih (4),

Upon, a ooosideration of the authorities, the result, in my 
opinion, is that whether the two currents of decision, that relat­
ing to , appeals and that "relating to execution, can or cannot 
be explained u p n  gtovnada logically satisfactory, -we must 
accept them ; and I  should, therefore, answer the question 
referred to us,— t̂he first in the affirmative, the second in the 
negative. The rule will be discharged with costs.

T. A. p. Mule discharged,
O ) BoQvke 0 .0 ., 59. (3) 1. L  B., 2 Bom., 148,
(2) I. L, E,, 3 Calc., 663, , I, I,. R., 8 I?om., 287.
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