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March, 1. -  —— - —*

--------------- - Before Mr Justice Sir Earry Grifm and Mr. H alm  Gliamur.
BHACtWAN d a s  and awothbr (Defbmdanis) u. MUHAMMAD 

YAHIA (PLAIOTIFXi’).*

Lmxdholier and tenant—House in abadi—FeJi smh by tenant inJde Us house -  
Mandatory injunction—Discretion of Court.

In this case the High Court refused to grant a mfmdatory injunotion at the 
s u i t  ofthazamindarfor theremoyal of a-well recently ooastructod inside thoii- 
house hy tenants of a house in a town ; the position of the tenants being that 
■they and their predecessors in title had paid no rent for generations, tmd were 
only liable to ejeotment in the event of the site occupied by them being cleared of 
buildings.

I n this case the plaintiff was tlie zaminclar of a patti in the 
town of Marialiii. Tlie defendants were tenants of a lioiise in the 
patti, but they had never paid rent, and were apparently only 
liable to ejectment in the possible event of the site occupied by them 
becoming denuded of buildings. The defendants started to build 
a well inside their house. The plaintiff thereupon instituted the 
present suit praying for an injunction restraining the defendants 
from building their well and directing them to restore the land to 
its original condition. The court of fifst instance held that the 
defendants were entitled to build the well and accordingly dismiss­
ed the suit. On appeal, however, the lower appellate court revers­
ed this decision. The defendants appealed to the High Court.

Mr, B. A. Haidar (with him Dr, Satish Ghandra Bamrji), for 
the appellants

A tenant who occupies a house in the village abadi can make 
improvements in his house. He can do any reasonable thing wliich 
will add to the comforts and conveniences thereof; JBdkishen y. 

Muhammad Ismail Khan (1), Bholai v. The Rajah oj Bansi (2). 
A well is a reasonable improvement; it is a necessary adjunct or 
appurtenance to a house. The plot of land was given by the 
zamindar for the purpose of a house. The sinking of a well inside 
the house is not an act inconsistent with that purpose, and is not 
destructive of or permanently injurious to the land. The wajib-ul- 
arz gives to each tenant the unrestricted power to build or to
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* Second Appeal Ho. 583 of 1812 from a decree of Prem Behari Lai, Subordi'  ̂
nate Judge of Jaunpur, dated the 13th of February, 1912, reversing a decree of 
Gopal Das Muketji, Munalf of Jaunpur, dated the 4th of September, 1911.

(1) Weekly Notes, 1898, p. 44, (2) (1881) I. L. R„ 4 AU., 1T4.
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demolish witMn liis compound at his own pleasure. This power 
mcludes the right of sinking a well therein as an appurtenance to 
the house. The construction of a well in a house is so common that 
it must be presumed that such a contingency -was contemplated at 
the time when the wajih-ul-arz was framed. If the zamindar had 
intended to disallow wells there would certainly hare been an 
express provision in the wajib-ul-arz prohibiting ihem.

Mr. G. Dillon (with him Nawab Mulmmmad Abdul Majid 

and Dr. S. M. Sulaiman), for the respondents
In an agricultural village, such as the village Mariahuwas 

at one time, the grant of a piece of land to build a house 
thereon does not carry with it a right to sink a veil. The main 
purpose is that of agriculture. The wajib-ul-arz contains pro­
vision by which tenants are empowered to make pakkci wells. 
The siQking of wells would be permanently injurious to the 
rights of the zamindar. If it be held that the appellants can, as 
a matter of right, sink a well, then each and every tenant can 
do likewise, and there would be nothing to prevent a tenant from 
constructing more wells than one if he so chose. This would 
be destructive and permanently injurious to the zamindar’s land. 
The case in the Weekly Notes for 1898, cited by the appellants, lays 
down that a tenant may make improvements in his house only so 
long as he can do so without injury to the rights of the zamindar. 
The second ease cited by the appellants is not in point, as ifc relates 
to wells constructed on land used for agricultural purposes. A 
tenant has only a limited interest in the site of the house occupied 
by him, and can not make permanent alterations in that site.

Mr. 8. A. Haidar, replied.
Geiffin, J.—The plaintiff in this case is the zamindar of a 

patti in the town of Mariahu, where the defendants reside. The 
plaintiff brought this suit for an injunction to restrain the defend­
ants from constructing a well in their house and for an order 
directing them to remove the materials and to restore the land to 
its original condition. The defendants are shop-keepers whose 
family has been in occupation of the premises for generations with­
out paying any rent. They pleaded that they had a right to 
construct the well on their premises, that the well had been cons­
tructed for their own comfort and convenience, and thafc the suit 
was brought out of malice. The court of first instance dismissed
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W13 . the suit, holding that the construcLLn of the well inside the house 
was not such a user as affected the zamindar’s rights injuriously, 
and that the well was a necessary adjunct to the comfort of the 
occupants of the house. The lower appellate court on appeal held 
that the plaintiff zamindar wag entitled to the relief asked for on 
the ground that the construction of the well was an interference 
with the 1 plaintiffs right as zamindar. The lower appellate court 
having decreed the suit the defendants come here in second appeal. 
The courts below find that the occupiers of houses in Mariahu have 
a right to transfer houses subject to payment of one-fourth of the 
sale price to the zamindar. We have heard the learned counsel for 
the parties at considerable length. The question, as it appears to 
me, for decision, in this appeal is whether the plaintiff has made 
out a case for issue of an injunction. The plaintiff is the zamindar 
of the paliti where the defendants’ house is situated. His rights 
as zamindar appear to be limited by the rights which occupants of 
houses have acquired by custom against the zamindar so long as 
the houses are in the occupation of the family. The houses only 
escheat to the zamindar in case of the family dying out. I  am 
unable to hold that the construction of the well on the premises of 
the defendants is a breach of any obligation existing in favour of 
the plaintiff whether expressly or by implication. A. well on the 
premises is an undoubted adjunct to the convenience of the occu­
pants, and it is difficult to see in what way the zamindar's interests 
are injuriously affected by its construction; while its removal 
would undoubtedly cause inconvenience to the defendants. If 
there be an invasion of the zamindar's lights it is of so slight and 
doubtful a nature as not to call ior interference, more particularly 
in view of the fact that the chance of the izamindar entering into 
possession of the house is very remote. There appears to be some 
reason for holding, as held by the court of first instance, that' the 
plaintiff was actuated by malice in instituting the present suit. 
Taking all the circumstances into consideration I am of opinion 
that this is not a case in which the injunction asked for should he 
granted. I would, therefore allow the appeal and dismiss the plain­
tiffs suit.

Ohamieb, J.—I agree that this appeal should be allowed. The 
appellants are the owners and occupiers of a shop and an adjoining
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house in qasba Mariaba. The respondent is the zamindar of the 
qasba. The question for decision is whether the appellants are 
entitled to sink a well inside the shop without the permission of 
the respondent. It has been found hj the courts belov, and it is 
now admitted by the appellants, that the respondent is the exclu- 
siye owner of the land on which the house and shop stand, but that 
the appellants are entitled to retain possession as long as the build- 
iags remain on the land. The Munsif held that the appellants 
were entitled to sink the well without the respondent’s permission. 
On appeal the Subordinate Judge held that they were not.

It must be taken that the predecessors of the appellants obtain­
ed the land from the zamindar for the time being, for the purpose 
of erecting buildings thereon, and that they agreed expressly or 
impliedly not to use the land for any other purpose. Therefore, if 
the acts now complained of are inconsistent with the purpose for 
which the land was given to the appellants’ predecessors, the res­
pondent is entitled to a miandatory injunction. It was not sugges­
ted by counsel for the appellants that a mandatory injunction was 
not a tfuitabld form of relief or that any other relief would meet 
the case. In this connection I may note that it was admitted 
before us that the respondent objected to the construction of the 
well as soon as he came to know of it.

Two provisions in the wajib-ul-arz have been referred to. One 
of them certainly has no bearing upon the case. It relates to the 
digging of wells by kashtharsi and evidently was not intended to 
apply to, the abadi. The other says that a kashtkar, or ryot, can 
build and pull down as he pleases within his own inclosure (andar 

ahateapne ke hana o biga? saUa hai). I doubt whether this was 
intended to authorize the construction of wells. It was probably 
intended to authorize a kaahtkar or ryot, to make structural alter­
ations inside his premises without reference to the zamindar.

But I am not prepared to hold that the sinking of a well within 
the premises was an act necessarily inconsistent with the purpose 
for which the land was granted. A well is one of the amenities or 
conveniences of an Indian house, and I consider that the grant of 
land for building purposes rnrrics with it the right of maBng a 
well for the convenience of I would therefore res­
tore the decree of the Munsif.
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By the C o u e t .—-The appeal is allowed, tlie decree ■ of the 
lower appellate Court is set aside and that of the court of first ins­
tance restored. The plaintiff will pay the costs of the defendants

Appml allowed.

Before Mr. Justice Si '̂ Barry Qriffm and M>'. JusUce Chamier,
ABDUL GHAFUR ( P l a i s t i f b ’) v. GHTJLAM HUSAIN a n d  

ANOTHEB (D e O T D A N T S)*

Civil P rm d m  Cock f 1903) ,  order ZXI, rule 88—SMCuUon of deareeSak in 
executic'% ~Pie-m'ptioft--^Title of pre-em'pfor defeasible.

Held tliat a title to a share in undivicled immovable property sold in 6seou» 
tion of a, decree wliicli is still defeasible at the date of tlie sale in execution is not 
siiffic'ent to support a claim for pre-emption under order XXIj rule 88, of the 
Code of Civil Procedure, 1908. Kamfa Prasad vMolian Blmjat (1) and NaUhan 
Bibi V. Kaiilesliar Bed (2) followed.

The facts of this case were briefly as follows; -A. certain mahal 
wag divided into two pattis, namely, (1) patti Fakir Bakhsh, in 
which the plaintiff was a co-sharer, and (2) patti Mumtaz-nd-din, in 
which the defendant was a co-sharer by virtue of shares purchased 
by him under two sal e-deeds, dated the 11th of August, 1910. A 
share in the latter patti was put up, on the 20tli of September, 1910, 
to sale by auction in execution of a decree. The plaintiff bid for 
the property, and the defendant, offering the same bid, claimed the 
right of pre-emption under order XXI, rule 88, of the Code of Civil 
Procedure. The sale was confirmed in the defendant’s favour. 
Then the plaintiff brought a suit for a declaration that the defend­
ant had no right of pre-emption, and for possession of the property. 
Both the lower courts dismissed the suit, hence this second appeal. 
Shortly before the institution of this suit, but subsequent to the 
date of the auction sale, the plaintiff had brought two suits for pre­
emption in respect of the shares purchased by the defendant in 
patti Mumtaz-ud-din on the 11th of August, 1910 : both these suits 
were decreed and the decrees had become final.

Dr. Scdish Ghmdra Bumrji (with him Pandit Braj Na'h 

Vyas), for the appellant

« Second Appeal No, 39 of 1912 from a decree of Muhammad Shafl, Jndgo of 

the Court of SmallGa-aaes exarcisitig of the powers of a Subordinate Judge of 
Allahabad, dated the IStli January,1912, confirming a decree of Sumer Ohand, 

Fiist Additional Munsif of Anahabad, dated the 29th of August, 1911,
(1) (1909) I. L, B,, 32 All,, 45. (2) (1907) 4 A, L .^51.


