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No. XV of 1877 came into force, and therefore the plaintiff was
6t entitled to the benefit of section 81 of Act No. IX of 1908.

Babu Jogindro Nuth Chaudhri, for the appellants.

The Hon’ble Pandit Moti Lal Nehru, for the respondents.

Baners1and ToDBALL, JJ.:—This appeal arises out of a suit for
sale upon a mortgage of the 26th of January, 1850, The question to
be decided is whether the suitis barred by limitation. The mortgage
deed provided that the mortgagee was to take possession and appro-
priate the rents and profits inlien of interest. Ithas been found by
the court helow that in pursuance of this clause in the mertgage
deed the mortgagee was in possession till the year 1889, when he
was dispossessed. Itis argued thatthe claim had become time-barred
before Act XV of 1877 cameinto operation, and, therefore, the plain-
titf was not entitled to the benefit of section 81 of the Limitation
Act of 1908. Section 21 of Act IX of 1871 gave a fresh start for
the computation of limitation from the date of payment of interest
as such. The realization of rents and profits in liew of interest
was equivalent to the receipt of interest as such under the terms
of the mortgage and, therefore, under section 21 of Act IX of 1871,
the plaintiff way entitled to compute limitation from the year 1889,
up to which year he has been found to have received interest. Be-
fore that date Act XV of 1877 had comeinto operation. Therefore
in azcordance with the provisions of sestion 31 of Ack IX of 1908
the plaintiff was entitled to bring his suit within vwo years of the
date on which that Act came into force. The suit having been
brought on the 10th Jaunary, 1910, was well within time. The
only paint raised therefore fails, We dismiss the appeal with eosts.

Appeal dismissed.

Before Mr. Justice Sir Harry Griffin and Mr. Justice Chamder.
DHANPAL SINGH (Prarverr) v. BUDHSINGH axp aNoTusR (DEFENDANTS)*
Act No. XVI of 1808 (Indian Registration dot), section 50—Regisiered and unregist-

cred documents— Priorily—E fFeat on vighies of prior unregistered morfgegee of

" sale in cxecution of o decree o o subsequent registered mortgage. :
When property s sold in execution of a decree ona subsequent ragistered -
mortgage ta‘;ipg priority over & ’prlor unragistered mortgage such sale docs not
havp the effeot of invalidating the prior morigage or'of extinguishing albogether

" - % Bocond Appeal No. 637 of 1912from a decree of . W. Lyle, District Tudge
‘of Agra, dated the 22nd of February, 1912, reversing a deeree of Mubazsk Huzain,
Subordinate Judgoof Agra, dated the 18th of July, 1911.
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the rights of tha mortgages thereunder, bub his debt would still be recoverable
from the surplus, ifany, laft after the satisfaction of the registered mortgage.

TS was a suit by the holder of an unregistered mortgage for
Rs. 95 execated on the 15th of December, 1887, by Budh Singh
in favour of the defendants’ predecessor in title. There had been
another registered mortgage over the same property executed on
the 5th of December, 1892, in favour of Ssh Tejpal, in pursuance
of which the mortgagee had caused the mortgaged property to be
sold and had purchased it himself, Tejpal resisted the suit on the
ground of such purchase. The court of first instance gave tho
plaintiff a decree conditional on his paying to Tejpal half the
amount due to him under the decree in his favour. On appeal,
however, the District Judge dismissed the suit in its entirety, hold-
ing that the plaintifi's rights under his unregistered mortgage
were altogether extinguished by the proseedings in respect of
Tejpal’s registered mortgage. The plaintiff appealed to the High
Court.

Dr. Satish Chandra Banerji and Munshi Benode Behari,
for the appellant. :

The Hon'ble Dr. Sundar Lal, for the respondents.

Grrrry and Caamier, JJ.:—The plaintiff in the suit sued to
recover principal and interest on an unregistered mortgage deed,
dated the 15th of December, 1887, to secure an advance of Rs. 95.
The mortage was executed by Budh Singh, defendant No- 1. in
favour of the plaintiff’s predecessor in title. Defendant No, 2 Sah
Tejpal held a registered mortgage, also for Rs. 95, executed on the
5th of December, 1892, hypothecating the same property. Tejpal
brought 2 suit on his mortgage and obtained a decree, in execution
of which he purchased the property himself. The present suit was
resisted by Tejpal on the ground that he was purchaser in execution
of a decree obtained on a document which by reason of registration
took effect against the unregistered document held by the plaintiff
The court of first instance gave the plaintiffa decree conditional on
his paying half the amouns due to Tejpal defendant No. 2, under the
mortgage deed in the latter's favour, Tejpal defendant No 2 appeal-
ed to the lower appellate court.  In his wmemorsudum of appeal
various grounds were taken, Butthe lower appellate court has decid-
ed the appeal on one ground only, Tejpal contended that as he was
a purchaser at an  auction sale held in execution of a decree on a
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 mortgage having priority over the mortgage in favour of the plain-
tiff the rights of the plaintiff were altogether extinguished. The
lower appellate court upheld this contention and without consider-
ing the other pleas raised in the appeal decrced the appeal and
dismissed the plaintiff’s suit in fofo. In second appeal it is con-
tended that the view taken by the lower appellate court is wrong.
Section 50 of the Registration Act provides that a registered docu-
ment of the kind mentioned in clauses (i), (1), (¢) and (d) of
section 17 and clanses (2) and (b) of section 18 shall, if duly
registered, toke effect as regards the property comprised therein
against an unregistered dozmuent relating to the same property.
The defendant Tejpal relics on his purchase in exeeution of a
decree oblained by him on a registered mortgage. What he pur-
chased ab the auction sale was the right, title and interest of his
mortgagor, The mortgage held by the plaintiff, although not
created by a rogistered dosument, was not invalid merely by
reason of the document not being registered. If a valid mort-
gage was created by that document the debt secured was
recoverable from the surplus, if any, left after the satisfaction of
the registered mortgage held by Tejpal. As the only point
decided by the lower appellate court was that the rights of the
plaintiff were altogether extinguished, and as we are unable to
agree with that view, we must allow this appeal, set aside the

decree of the lower appellate court and remand the case to that

court for decision of other questions raised in the appeal | before
that court.
Clost of this appeal will be costs in the cause.
Appeal decreed and cause remanded,

PRIVY [VY COUNCIL.

BASANT SINGH (Dzrmxpint) v, MAHABIR PRASAD (Prarymirr).
[On appeal from the Court of the Judicial Commissioner of Oudh.]

Vendor and pus chaser—Sale to ratse funJ> for li“igation—T\ ansfer whilst vendor -

was out of possession— Agreement depending on success of litigation— Tramsfer
of undivided shave in joini ance.tral property—Interest in property gn"mg‘

‘ vight to sue—TVendee anl provider of funds mads co-plaintiffs,”
The origiual plamtifis in ihe Gwo suits ounbof which these sppesls arose
were, in one suib the sons, and in the other the grandson ol tho heads and

#Prosent —Lord Arsiygon, Lord Movrrow, Bir Jony Koan and Mr. Ayerr ArL
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