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Mr. Nihal Chand, replied.

GrirFN and Cuamigr, JJ. :—The plaintiff claiming to be the
adopted son of defendant sued for partition, His suit was dismissed
by both the courts below on the finding that the alleged adoption
was invalid. The plaintiff comes here in second appeal. The
parties are chirs. The plaintiff at the time of she alleged adoption
was & married man. It is admitted that among the twice-born
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classes a married man cannot be adopted. The court below says -

that ahirs belong to the twice-born classes, This assertion is chal-
lenged in appeal. However that may be, there is authority for
holding that the adoption of a married man is not valid even
amongst Sudras. La the case of Pichuvayyan v, Subbayyan (1)
it was said that an adoption in order to be valid even among Sudras
must take pldce before the marriage of the adoptedson. Refe-
rence is made to the Dattaka Chandrika, The same rule isto be
found in the text-books on the subject. We see no reason to differ
from the finding of the court below on thispoint. As to the
question of estoppel we hold that there is no estoppel in a case of
this nature. The plea of limitation in our opinion has no force,
We dismiss the appeal with costs.

: Appeal dismisged,

Before Mr. Justice Sir Harry Griffin and Mr. Justice Chamier,
EASTURI Axp orgess (DEFENDANTS) v, CHIRANJIL LAL (PrarNtirs)*
Hindu low~ Marriage—WUarriags of o Hindu girl without force or fraud

bt without consent of legal guardians—Maxim @ factum valel.”

The marriage of a Hindu girl of somse 16 years of age was effected by the
maternal grandfather and the matemnal unele of the girl. There was ‘no
evidence of force or fraud; but the marriagé was against the wishes of the
paternal relatives of the girl, who desired to make a profit by marrying her to &
rich but ons-eyed man called Tulshi. Held that the case was one to which the
dostrine of factum: valed should be applied, and the marriage was declared to
be valid, Ghazi v. Subrw (2), Venkotacharyulu v. Rangacharyuluw (8), Surjya-
moni Dasiv. Kali Eanta Das (4), Mulchand v. Bhudhic (5), and Ehushalchand
Lalchand v, Bai Mani (6) referred to.

# Second Appeal No. 434 of 1912, from a decree of W. H, Webb, Additional
- Judge of Saharanpur, dated the 5th of March, 1912, confirming a decree of
Priya Charan Agarwal, Additions] Munsif of Saharenpur, dated the 10th of
July, 1911,
(1) (1869) 1. L. R, 18 Mad, 128,  (4) (1600) L L. B., 28Calo,, 8.
(2) (1897) L L. R, 19 AL, 515, (5) (1897) 1. T R., 23 Bom., 812,
{8} (1890) I. L. B, 14 Mad, 816. (). (1686) L. L, R., 11 Bom, 247,
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Tax facts of this casc were as follows :—

1918 The appellant Mt. Kasturi, a sonar (goldsmith) girl of about
Kasroms 16 years of age, lived after the death of her parents with her
Gumoagy  Paternal relatives, namely, an uncle and two cousins. She had

Liv.  an younger brother. After she had lived for some months with
these relatives, they brought hex to the house of the plainiff, a
relative of theirs, and she lived there for about a month and a
half. The paternal relatives were negotiating a not very suitable
marriage for her, for pecuniary consideration, In the meantime -
the maternal relatives of the girl arranged her marriage with the
plaintiff, and she was married to him in the presence and with
the consent of her maternal gmndfather, but without the know-
ledge of the paternal relatives. The latter came to the plaintiff's
house on the day after the marriage and took the girl away with
them. The plaintiff thevenpon brought the present suit for restitu-
tion of conjugal rights. Mt Kasturi and the other defendants
resisted the claim. Both the lower courts found that the marriage
had been performed withall due religious ceremony, that the girl’s
consent had not been forced, and that no fraud had been employed .
Both the courts decreed the suit,

The defendants appealed to the High Court,

Mz, Nihal Chand, for the appellants :—

Under the Mitakshara the right of guardianship over a minor -
girl, including the right of giving her in marriage, vests in the
following persons in successive order, mamely, father, paternal
grand-father, brother, other paternal relations (Sakulya), mother,
The maternal grand-father does not find a place on the list, The
right is with the paternal relations, and the mother only comes
in as the last on the list which ends with ber; Macnaghten,
Prineiples and Precedents of Hindu Law (3rd Edition), page 104;
and page 204 of the second volume (Appendix). Itis only under
the Bengal School that the maternal relatives find & place on the
list: Banerjes, Hindu Law of Marriage and Stridhan (1879 Bdi- -
tion), pege 47; Bhattacharya, Hindu Lew (3rd Edition), Vol. I,
page, 234 Yajnavalkya's order enumerated above is accepted in
the Mitakshara and in the law all over India, except Bengal,
The maternal grandfather, aceordingly, is not a legal guardian
&b all and. bas no authority to bgstow the minor in marriage, - In
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this case, the father and paternal grandfather being dead and the
brother being & minor, the paternal uncle is the legal guardian,
The marriage is, therefore, invalid and can be set aside. Force
or frand are nos the only grounds on which a Hindu marriage
~can be annulled. Any sufficient reason affecting the propriety
of the marriage may afford & ground for avoiding it; Banerjee,
Hindu Taw of Marriage and Stridhan (1879 Edition), page 53.
Anjona Dossee v. Proladh Chunder Ghose (1). The girl has
clearly signified her unwillingness to recognize this marriage.
She has attained years of discretion and her wishes should be an
important factor in considering the propriety or otherwise of the
marriage, She never lived with the plaintiff after the marriage.
»The cases of Ghazi v. Subru (2) and Venkatacharyulw, v.
Romgucharyuiw (3), which are relied on by the lower courts,
can be distinguished. There the girl ‘was bestowed in marriage
by- the mother, who is one of legal guardians recognized by the
Mitakshara. »

‘Babu Durga Charan Banerji, for the respondent :~—

Under the Benares School of Hindu Law the maternal
grandfather and other maternal relatives do find a place on the
list of guardians of a female minor. Vajnavalkya and the Mitak-
shara stop ab the mother, Bub the list is not exhaustive, and
other commentators of the same school continue the list further
on and include the maternal grandfather and others, e.g., the
sages Narada and Vishnu do so; Bhattacharyya, Hindu Law
(8rd Edition) Volume I, pages 238 and 234; Mayne, Hindu Law
(7th Edition), page 101. ‘

The difference between the Benares and Bengal Schools on
this point is with regard to the relative position of the mother
on the list. The former puts the mother before, and the latter
after the maternal grandfather and maternal uncle; Trevelyan,
Hindn Law, pages 42 and 43. Secondly, the rules relating to
guardianship are of importance so long as the marriage rests in
contrack, A very different question arises where the marriage
has actually been celebrated. If the marriage is duly solemnized,
and there is no force or fraud, it 1s irrevocable. The rules are
directoyy and not mandatory ; Mayne, Hindu Law (7th Edition),

(1) (1870) 14 W. R, C. R, 408, (2) (1897) I. L. R., 19 AlL, 515. i

‘. (8) (1890) L. L. R,, 14 Mad,, 816,
35
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page 102. Golap Chandra Shastri, Hindu Law, pages 109 and
110.1 rely also on the ruling mentioned .by the appf?llants.' The
finding is that the marriage with the plaintiffs is a fairly suitable
one, and that there was mo force or fraud employed to copel
the comsent of the girl to marriage with him. There are no
sufficient groynds on which the marriage can be set aside.

Mz, Nikal Chand, in reply i~ :

Narada and Vishou are not regarded as authorities in the
Benares School; Bhattacharyya, Hinda Law (3rd Edition),
Volume I, page 78, where Narada and Vishnu are not enumerated -
inthe list of authorities followed by the Benares School. These

texts, therefore, cannot override the Mitakshara, which iz of

paramount authority in these Provinees.
Grrry and CEaAMIER, JJ.:—This is an appeal in a sult

vbrought by the respondent for restitution of conjugal rights.

The courts below have found that the appellant Musammat
Kasturi was given in marriage to the respondent by her maternal
grandfather and maternal uncle againsi the wishes of the appel-
lants, Mangal, Balmakund and Joti, who are paternal uncle and
paternal cousing of the girl, and who hoped to make a profit out of
marrying her to & rich but one-eyed man named Tulshi. Ithas
been found also that the marriage was not brought about either
by force or by fraud.

The question for decision is whether the marriage is valid,
The authorities are conflicting. According to Yajnavalkya
(1:68-64) the father, paternal grandfather, brother, a Salulya
or member the same family, and the mother, in default of the
first among these the next in order, if sound in mind, is to give
a damsel in marriage, Vishnu says (XXIV-38-89) :~* The father,
the paternal grandfather, the brother, the kinsman, the maternal
grandfather, and the mother are the persons by whom a damsel

sy be given in marriage.” Narada says (XIT-20-21) it The

father bimself shall give a damsel in marriage or with his assent
the brother, the maternal grandfather and maternal wnele and her
aguates and her paternal grandfathor, In default of all these the
mother,” The Mitakshara, commentary on the text of Yajnavalkya,.
ig silent about the maternal relations (I VIL 86). Most of the
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- modern commentators seem to assume that the text of Yajnavalkya
and the Mitakshara commentary upon it should not be treated as
exhaustive and that the maternal relatives may give a girlin
marriage, though the father, brother and other paternal relatives
have a preferential right to do so (see Macnaghten’s Hindu Law,

" edition of 1874, page 103; Gura Das Banerjee’s Hindu Law of
Marriage and Stridhan, page 47; Trevelyan’s Hindu Law, page
43; Ghose’s Hinda Law, pages 678-688, and Mayne’s Hindu
Law, Tthedition, page 101). Others, such as J. N. Bhattacharjee,
Chapter X111, and Golap Chandra Shastri, Chspter III, content
themselves with noticing the divergence between the authorities,
Tt has been established by a long line of decisions, going back
to 1843 that if a gir] is given in marriage by her natural guardian
even without the consent of her legal guardian and the marriage
actually takes place, it is irrevocable [see Ghazi v. Sukry (1),
Venkatacharyuly v. Rangacharyulw (2), Surjyamony Dasi v,
Kali Komte Duas (8) and Mulchand v. Bhudhio (4)] and we
ave asked toapply this rule to the present case. But on the
findings of the courts below it may be doubted whether the per-
sons who gave the girl in marriage were her natural guardians,
It appears that her mother died several years ago; that her father
died seven or eight months before the marriage now in question,
and that she and her brother aged ten lived with their paternal
uncle and cousins up to within a month or two before the marriage
,When they took her to the respondent’s house.

We have not been referred toany case at all resembling the
present case. Bub on the other hand, there is no case, of which
we are aware in which the marrviage of a Hindu girl effected
without force and fraud by her relations has, after 1t has actually
taken place, been declared to be invalid for want of the consent
of the legal guardian. Neither Yajnavalkya nor the Mitakshara
lays down that the marriage of a girl effected without the consent
of her legal guardian is invalid. In the case of Khushalchand
v. Bui Mani (8) the Court held that the texts on the subject were
directory rather than mandatory, that the consent of the legal

guardian was not necessarily of the essence of the marriage, and
{1) (1879) 1. L. R, 19 AlL, 515, (3) (1900) I L. R, 28 Cale, 37,
©(2) (1890) LI, R, 14 Mad,, 316, (4 (1897) I L. R., 92 Voma., 812,
(5) (1886) L L. R, 11 Bom, 247,
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that it would be proper to apply the principle of factum valed to ‘
a marriage offected without such consent, but also without either
force or fraud, In the present case the girl was sixteen years
old at the time of the marziage : she appears to have eniered upon
it notunwillingly, and the object which her paternal relatives
had in view i opposing ber marriage with the respondent, and
now have in view in resisting this suit, is the getting of a sum
of money upon what would be something very like a sule of the
girl to the one-eyed man Tulshi. It seems to us that this is
eminently a case to which the principle of fuctum valet should be
applied.  We therefore hold that the marriage cannot now be
declared void. The appeal fails and is dismissed with costs.
Appeal dismissed.

Before Mr, Justice Banerfi and Mr, Justics Tudball,

INDAEJIT anp ormprs (Dmrmxpants) ». GATADHAR SAHAI {Praixmry)
axp DEANPAT BAT Axp O7EERS (DRFENDAN 18)¥

Aot No, IX of 187L (Indian Limitation 4et), section Z1~~Aot No.IX of 1908

{Indian Limilalion det ), section S1—Limitation—Morigags with possession

—~Realization of rents and profils eguivalent fo raceint of interest assuch under

the terms of tha mortgage. :

TUnder the tarms of a mortgage deed executed in 1850 the mortgagee was to
take possession of the morlgaged property and appropriate the rents and profits
in lieu of interest, The mortgages remained in possession up to 1889 when he
was dispossessed. In 1910 he bronght a suit for sale. Held, thab the realization
of rents and profits in lieu of interest was equivalent to the receipt of interest
ag guch under the terms of the mortgage and therefore under section %1 of Ach
No, IX of 1871 the mortgagee was entitled to compute limitation from the year
1889. Act No. XV of 1877 having by that timo coms into operation, the plaintift
was in 1910 entitled to hring his suit within the limitation provided by section
81 of Act No. IX of 1908,

TE18 was a suit for sale upon a mortgage executed in 1850.
The mortgage was usufructuary, the rents and profits being taken
in lieu of interest on the mortgage money. The plaintiff remaincd

in possession and realized the rents and profits down to the year
1889, when he was dispossessed. The present suit was brought in
1910, Both the lower courts decreed the claim, The defendants
mortgagors appealed to the High Court, and the only point raised
iil appeal was that the suit was barred by limitation before Aot

* Second Appeal No. 572 of 1912 from & deores of H. Dupernox, Distziot
Judlge of Farrakhabad, daled the 8rd of Febriary, 1912, confirming & deores. of
Joti Sarup, Munsif of Kaimganj, dated the 5th of December, 1910,



