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Griffin and Chamier, JJ. The plaintiff claiming to be the 

adopted son of defendant sued for partition. His suit was dismissed 
by both the courts below on the finding that the alleged adoption 
was invalid. The plaintiff comes here in seoond appeal The 
parties are ahirs. The plaintiff at the time of the alleged adoption 
was a married man. It is admitted that among the twice-born 
, classes a married man cannot be adopted. The court below says ■ 
that ahirs belong to the twice-born ckssfts. This assertion is chal­
lenged in appeal. However that may be, there is authority for 
holding that the adoption of a married man is not valid even 
amongst Sudras. la the Gsise oi PichuvayyaTi v. 8ubhayyan (1) 

it was said that an adoption in order to be valid even among Sudras 
must take pMce before the marriage of the adopted'son. Refe­
rence is made to the Dattaka Ghandrika. The same rule is to be 
found in the text-books on the subject. We see no reason to differ 
from the finding' of the court below on this point. As to the 
question of estoppel we hold that there is no estoppel in a case of 
this nature. The plea of limitation in our opinion has no force.
We dismiss the appeal with costs.

Appeal dismissed.

Before Mr. Justice Sir Harry Griffin and Mr. Justice Ohamier.
EASTURI AND OOTBBs (Dei’bndaises} V. OHIRANJILAL (Plaihiib’I’)*
EiM u hw~-Marnage~~Marriage of a Hindu girl without force or fraud ffeirmry,%  

but without consent of legal guardians—Maxim “ facium valet”
Tlie marriage of a Hindu girl of some 16 years of age was efiected by the 

maternal gi'audfatliei; and ,1iha maternal uaole of the girl. There was no 
eyidenoe of force or fraud ; but the marriage was against the wishes of the 
paternal relatives of the girl, who desired to make a projB.t hy marrying her to a
rich but one-eyed man oalled Tialshi. Held that the case was ona to which the
doctrine of faotim valet should he applied, and the marriage was declared to 
he valid, Ghazi v. Suh'ti (2), Venliataclmy ulu y. BangaoMryiilu (S), Surjya- 
moni Dadv. Kali KmitaDas (4), Mulaha'id v. BhudUa (5), and KhushalcMnd 
Ldchand r. Bai Mani (6) referred to.

* Second Appeal No. 434 of 1912, from a decree of W. H. Wehh, Additional 
Judge of Saharanpur, dated the 5th of March, 1912, oonflrming adecree,of 
Priya Ohaian Agarwal, Additional Munsif of Saharanpiir, dated the 10th of 
July,Wll.

(1) (1859) 1, L, B,, 13 Mad., 128, [4) (1800) I. L. R., 28Calo,, S7.
(2) (1897) I, L, B., 19 AU., 515. (5) (1897) I. L. E., 22 Bom., 813.
(3) (1890) I. L. B,, 14 Mad., 316. (6|, (1886) 1.1., E., 11 Bom., 247,
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The facts of fchis case were as follows 
1913 The appellant Mt. Kasturi, a sonar (goldsmith) girl of about

16 years of age, lived after the death of her parents with her 
OHmroi paternal relatives, namely, an uncle and two cousins. She had

Lit,. an younger brother. After she had lived for some months with
these relatives, they brought her to the house of the plaintiff, a 
relative of theirs, and she lived there for about a month and a 
half. The paternal relatives were negotiating a not very suitable 
marriage for her, for pecuniary consideration. In the meantime 
the maternal relatives of the girl arranged her marriage with the 
plaintiff, and she was married to him in the presence and with 
the consent of her maternal grandfather, but without the know­
ledge of the paternal relatives. The latter came to the plaintiff’s 
house on the day after the marriage and took the girl away wifch 
them. The plaintiff thereupon brought the present suit for restitu­
tion of conjugal rights. Mt. Kasturi and the other defendants 
resisted the claim. Both the lower courts found that the marriage 
had been performed with all due religious ceremony, that the girl’s 
consent had not been forced, and that no fraud had been employed. 
Both the courts decreed the suit,

The defendants appealed to the High Court.
Mr. 'SiUal Ghand, for the appellants 
Fnder the Mitakshara the right of guardianship over a minor 

girl, including the right of giving her in marriage, vests in the 
following persons in successive order, namely, father, paternal 
grand-father, brother, other paternal relations (Sakulya), mother. 
The maternal grand-father does not find a place on the list. The 
right is with the paternal relations, and the mother only comes 
in as the last on the list which ends with her; Macnaghten, 
Principles and Precedents of Hindu Law (3rd Edition), page 104; 
and page 204 of the second volume (Appendix). It is only under 
the Bengal School that the maternal relatives find a place on the 
list: Banerjee, Hindu Law of Marriage and Stridhan (1879 Edi- 
tioii), page 47; Bhattacharya, Hindu Law (8rd Edition), Yol I, 
page, 234 Yajnavalkya’s order enumerated above is accepted in 
the Mitakshara and in the law all over India, except Bengal. 
The maternal grandfather, accordingly, is not a legal guardian 
at all and has no authority to bestow the Biinor in marriage. In



KlflOTEI
tJ.

1913
•this case, the father and paternal grandfather being dead and the 
brother being a minor, the paternal uncle is the legal guardian, 
'The marriage is, therefore, invalid and can be set aside. Force 
‘Or fraud are noo the only grounds on which a Hindu marriage 

•■can be annulled. Any sufficient reason affecting the propriety 
of the marriage may afford a ground for avoiding i t ; Baneijee  ̂
Hindu 'Law of Marriage and Sfcridhan (1879 Edition), page 53. 
Anjond Dossee v. Proladh Ghunder Qhoee (1). The girl has 
■clearly signified her unwillingness to recognize this marriage. 
She has attained years of discretion, and her wishes should be an 
important factor in considering the propriety or otherwise of the 
marriage. She never lived with the plaintiff after the marriage. 

'■The cases of Ghazi v, Suhru (2) and Ymhcitaohmyihlu, v. 
Rangachciryulfu (3), which are relied on by the lower courts, 
can be di&tinguished. There the girl was bestowed in marriage 

by- the mother, who is one of legal guardians recognized by the 
Mitakshara,

■Babu Durga Ghciran Banerji, for the respondent
Under the Benares School of Hindu Law the maternal 

grandfather and other maternal relatives do find a place on the 
list of guardians of a female minor. Yajnavalkya and the Mitak- 
ĥara stop at the mother. But' the list is not exhaustive, and 

other commentators of the same school continue the list further 
on and include the maternal grandfather and others, e.g., the 
sages Narada and Vishnu do so; BHattacharyya, Hindu Law 
(3rd Edition) Volume I, pages 233 and 23.4; Mayne, Hindu Law 
(Yth Edition), page 101.

The difference between the Benares and Bengal Schools on 
this point is with regard to the relative position of the mother 
on, the list. The former puts the mother before, and the latter 
after the maternal grandfather and maternal uncle; Trevelyan, 
Hindu Law, pages 42 and 43. Secondly, the rules relating to 
guardianship are of importance so long as the marriage rests in 
contract. A very different question arises where the marriage 
has actually been celebrated. If tie marriage is duly solemnized, 
and there is no force or fraud, it is irrevocable. The rules are 

,-directoyy and not mandatory; Mayne, Hindu Law (7th Edition),
(1) (1870) 14 W. R , 6. E., 408. (2) (1897) I. L. B., 19 All., Sl5,

(3) {1890) I. L. E., 14 Mad., 315.
35
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ISIS page 102. Golap Chandra Shastri, Hindu Law. pages 109 and
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110.
I rely also on tlie ruling mentioned by the appellants. The 

finding is that the marriage with the plaintiffs is a fairly suitable 
one, and that there was no force or fraud employed to compel 
the consent of the girl to marriage with him. There are no 
s u f f ic i e n t  groiinds on which the marriage can b e  set aside.

Mr. Nihd Ghand, in reply
Naiada and Yishnu are not regarded as authorities in the 

Benares School 5 Bhattacharyya, Hindu. Law (3rd Edition), 
Volume I, page 18, where Narada and Yishnu are not enumerated ' 
in the list of authorities followed by the Benares School. These 
texts, therefore, cannot override the Mitakshara, which is of 
paramount authority in these Provinces.

Griffin and Chamiee, JJ. This is an appeal in a suit 
brought by the respondent for restitution of conjugal rights. 
The courts below have found that the appellant Musammat 
Kastuii was given in marriage to the respondent by her maternal 
grandfather and maternal uncle against the wishes of the appel­
lants, Mangal, Balmakund and Joti, who are paternal uncle and 
paternal cousins of the girl, and who hoped to make a profit out of 
marrying her to a rich but one-eyed man named Tulshi. It has 
been found also that the marriage was not brought about either 
by force or by fraud.

The question for decision is whether the marriage is valid. 
The authorities are conjSicting. According to Yajnavalkya 
(1-63-64) the father, paternal grandfather, brother, a Sakulya 
or member the same family, and the mother, in default of the 
first among these the next in order, if sound in mind, is to give 
a damsel in marriage. Yishnu says (XX IY -38-39)" The father, 
the paternal grandfather, the brother, the kinsman, the maternal 
grandfather, and the mother are the persons by whom a damsel 
m y  be given in marriage.” Narada says (X II-2 0 -2 1 )T h e  
father himself shall give a damsel in marriage or with his assent 
the brother, the maternal grandfather and maternal uncle and her 
agnates ând her paternal grandfather. In default of all these the 
motheri The Mitakshara, commentary on the text of Yajnavalkya  ̂
is silent about the maternai relations (I. YII, 3-6). Mostofthe=



. modern commentators seem to assume that the text of Yajnavalkya xgig
and the Mitakshara commentary upon it should not be treated as  Eagxym"
exhaustive and that the maternal relatives may give a girl in e.
marriage, though the father, brother and other paternal relatives 
have a preferential right to do so (see Macnaghten’s Hindu Law, 
edition of 1874, page 103; Guru Das Banerjee's Hindu Law of 
Marriage and Stridhan, page 47; Trevelyan's Hindu Law, page 
43; Ghose’s Hindu Laŵ  pages 678-688, and Mayne’s Hindu 
Law, 7th edition, page 101). Others, such ag J. N. Bhattacharjee,
Chapter XIII, and Golap Chandra Shastri, Chapter III, content 
themselves with noticing the divergence between the authorities.
It has been established by a long line of decisions, going back 
to 1843 that if a girl is given in marriage by her natural guardian 
even without the consent of her legal guardian and the marriage 
actually takes place, it is irrevocable [see Qhcm v. Sukr% (1)̂  
Venkatacharyulu v. Rangaokaryul’n (2), Burjyamoni Dmi v.
Kdli Kanta Das (3) and Mulchctnd v. Blmdkia (4)] and vre 
are asked to apply this rule to the present case. But on the 
findings of the courts below it may be doubted whether the per­
sons who gave the girl in marriage were her natural guardians.
It appears that her mother died several years ago; that her father 
died seven or eight months before the marriage now in question, 
and that she and her brother aged ten lived with their paternal 
nude and cousins up to within a month or two before the marriage 

^when they took her to the respondent’s house.
We have not been referred to any case at all resembling the 

present case. But on the other hand, there is no case, of wMch 
we are aware in which the marriage of a Hindu girl effected 
without force and fraud by her relations has, after it has actually 
taken place, been declared to be invalid for want of the consent 
of the legal guardian. Neither Yajnavalkya nor tie Mtakshara 
lays down that the marriage of a girl effected without the consent 
of her legal guardian is invalid. In the case of Khushalchmd 

V. Bai Mani (5) the Court held that the texts on the subject were 
directory rather than mandatory, that the consent of the legal 
guardian was not necessarily of the essence of the marriage, and

(1) (1879) I. L, R., 19 All., 515. (3) (1900) I. L. B., 28 Oalo., 37.
(2) (1890) I. h. B., l i  Mad., 816. {i) (1897) I. L. B., 22 F'om., 812.;

(5) (1886) I. L, R„ 11 Bom„ 247,
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that it would be proper to apply the principle of factum vakt to 
a marriage effected without such conseut, but also without either 
force or fraud, In the present case the girl ’was sixteen years 
old at the time of the marriage: she appears to ha?e entered upon 
it not unwillingly, and the object which her paternal relatives 
had in view in opposing her marriage with the re,spondent, and 
now have in view in resisting this suit, is the getting of a sum 
of money upon what would be something very like a sale of the 
girl to the one-eyed man Tulshi. It seems to us that this is 
eminently a case to which the principle of factum valet should be 
applied. We therefore hold that the marriage cannot now be 
declared void. The appeal fails and is dismissed with costs.

Ap'peal dismissed.

Before Mr. Justice Banerji and Mr, Jmtioe Tudball 
INDAEJIT AND OEHBBS (DapsroAHTs) D. QAJADHAB SAHAI (Plaikotip) 

ATO DHANPAT EAI ahd othbbs (D bothdan i s )®

Acilifo.IIof 1871 (Indian Lim katm lctJ, sec(m JIfo.IX of 1908
(M ian Lmitalion dotJ, secdon 8l—Limitaim~-Mortgage toiih posmmn 
-^BeaUmtion of rmis and profits eguivalent to rmi;pt of inUrest as such under 
the terms of tha morigage.
Under the terms of a mortgage dead executed in, 1850 tlie mortgagee -was to 

take possession of the mortgaged property aud appropriate the reuts and proflts 
in lieu o£ inteieat. The mortgagee remained in possession tip to 1889 when he 
was dispossessed. In 1910 he brought a suit for sale. Seld, that the realization 
of rents and profits in lieu of iataraafc was aquivalant to the receipt of interest 
as such under the terms of tha mortgage and therefore under section 21 of Act 
No, IX of 1871 the mortgagee was entitled to oompute limitation from the year 
1889. Act No. XV of 1877 hating by that tims oomo into operation, the plaintifl 
wag in 1910 entitled to bring his suit within the limitation provided by section 
81 of JLot No. IX of 1908.

This was a suit for sale upon a mortgage executed in 1850, 
The mortgage was usufructuary, the rents and profits being taken 
in lieu of interest on the mortgage money. The plaintiff remained 
in ̂ possession and realized the rents and profits down to the year 
1'889, when he was dispossessed. The present suit was brought in 
1910.. Both the lower courts decreed the claim. The defendants 
mortgagors appealed to the High Court, and the only point raised 
in appeal was that the suit was barred by liinitation before Act

* Second Appeal No. 572 of 1912 from a decree of H. Dupemox, Distxiot 
Judge.of I ’arrakhahad, dated the 3rd of February, 1912, confirming ft deareeiof
JotiSarup, Munsif of Kaimganj, dated the Sfih of December, 1910,


