
1888 fcHa appeal it has been contended, on ,behalf o f  the respondent,
' ATTHwnv that the words “ where there has been an appeal,” mean, where

N0NM appeal presented and admitted, and in support
«• of that he refers us to a  case of DianatuUah Beg v. Wajid

M o h u i t  A li Shah ( 1 ) .  There are no such words in sa. 4  and 6  as
OHiTHATi. „ ĝ ppga.1 admitted,” and there is nothing in those articles of the 

Limitation Act, or in s. 541 of the Code of Civil Procedure, that 
would admit of such a construction.

We are, therefore, of opinion that the wdrds, “ where there has 
been an appeal,’’ mean where there has been an appeal in the ordi
nary sense and in the sense in which it is used in the other portions 
of the same Act, via,, when a memorandum of appeal has been 
presented in Court. We think that the lower Courts are wrong in 
saying that execution is barred. We, accordingly, set aside the 
orders of the lower Courts with costs.

C. D. P.
At^eal allowed.
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ORIGINAL CIVIL.

Before S ir W. C om r Peilieram, Knight, Chief JusHae, m d  Mr, Juatke
Wilson.

1889 BBUODE OOOMAREE DOSSEE (D efbiidant) v .  SOUDAMINBY DOSSBE 
I k h v m v y  u  (P L iiN T iF iJ .*

\7here a plaî tî .has not brought Ms Bu|t or applied for an ininnotion at 
the earliest opportunity, but has waited till the building complained of by 
Mm lias been completed, and then asks the Gourt to hare it removed, a 
mandatory injunotioa will not generally be granted, although there might 
be casea Where it would be granted.

Mere notioe not to oontinue building so as to obstruct a plaintiffs rights,. 
is not, When not followed by legal prooeedings, a Buffioiently speoial cir- 
cumBtanoo for granting suoh relief.

Jam mdaa SlMnharlal v. A tm aram  H a rjim n  (2) referred to.
The law regarding relief by mandatory injunction &plained.

Appeal No. 26 of 1888 against the decree of Mr. Justioe Trevelyan, 
datedthe26th July 1888.

(1) I . L. R., 6 All., 4S8.
(2) 1. L, S., 2 Bom., 138.
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This was a suit brought by one Sondataincy Dossee, the 
■widow and executrix of one Gopal Lall Mitter (who had died BjEsoas 
in the month of May 18S6), against one Benodo Goomaree Dossee 
for a  declaration that she vras entitled to the free and nnin- 
terrupted enjoyment of light and air through ccrtain windows ItomE. 
on the south side of her house, No. I, Hitter’s Lane, and for an 
order directing the defendant to remove so much of a new house 
belonging to the defendant as interfered with or obstructed tho 
said right to light and air, or, in the alternative, for Rs. 10,000 as

The plaintiff claimed title through one Ramsoonder Mitter 
who had died intestate iu 1818, possessed of, amongst other 
properties, a family dwelling-house and premises formerly known 
as 21, Mooktarain Baboo’s Street, but subsequently subdivided 
into, amongst other premises, the premises known aa Nos. 1 and 
2, Hitter’s Lane. Sam Ooondu left six sons, two of whom 
died intestate leaving widows only, who subsequently died, the 
property then being held jointly by the four surviving brothers, 
amongst whom was Gopa.1 Lall Mitter.

Gopal Lall Mitter, in September 1863, brought a suit for parti
tion of the joint family property left by Rarasoonder Mitter, 
and, on the 8th July 1865, obtained a decree therein direct
ing a partition; the Commissioners of Partition oa the 1st 
February 1868 completed, their return, and thereby (amongst 
other properties) allotted to the said Gopal Lall Mitter, in respect 
of his share, that portion of the said family dwelling-house. 
No. 21, Mooktaram Baboo’s Lane, which was, prior to the time of 
suit, separately assessed and numbered 1, Mitter’s Lane. The 
Commissioners also allotted to oae Russick Lall Mitter, a nephew 
of Gopal Lall’s, that portion of No. 21, Mooktaram Baboo’s Lane, 
to the south of the wall of No. 1, Mitter’s Lane, which was, 
prior to the time of suit, sepamtely assessed and numbered i ,  ia 
Hitter's Lane, ai)d which consisted of a piece of land unocoupied 
by any buildings, save huts.

On the 2nd March 1869, the membera of the joint family 
executed mutual conveyances of different allotmenta made 
to them. The conveyance tp Gopal Lall Mitter granting the 
ajiotment made in his ^vouy wijgi tho benefited  advantage of



1889 aucient and other lights, easements, appendages an3 appurte- 
BBHosB nances, etc.”

*̂ DO0BEH° On the 1st July 1884, Ruasick Lall sold to the defendant 
tf. Benode Ooomaree Dossee the property known as No, Z, Hitter’s 

Lane, and, in November 1884, she commenced to build on this 
land the foundation of the first storey of a new building, and- 
subsequently continued the same to a second and third storey* 
the said first and second stories of the defendant’s house 
being higher than the first and second stories of the plaintiff’s 
house.

This new building was built at a distance of 5 feet from the 
wall of the plaintiffs house, which distance was still further 
reduced by the projecting cornices of the new building, which left 
only a clear space of three. feet between the two houses; and 
from the centre of the wall of the new building a balcony, 
about 14) feet in length, had been built out, the outer side of 
which was only 20 inches from the upper floor wall of the 
plaintiflE’s house. At the time the said building had been com
menced Gopal Lall Hitter, who was then in ill-health, had both 
personally and through his agents warned the defendant's agents 
that they were building too near to his house, and the defendants 
promised not to do anything to obstruct the light and air to the 
plaintiff’s house which was one of two stories only.

In. the month of May 1886, on which date the plaintiff 
alleged the second and third stories had not been completed, 
Gopal Lall Hitter died leaving a -widow and an only son, a 
minor, appointing, by his will, his widow, the plaintiff, as his 
executrix. The widow took out probatej and, on the 8th July 
1887, through her attorney, wrote to the defendant pointing .out, 
that the new building materially affected the access of light and 
air to No. 1, Hitter’s Lane, and calling upoii the defendant to 
remove the obstruction within five days, B^ceiving no reply 
to this letter, she, on the 19th August 1887, brought the 
present suit for the purposes above mentioned, alleging that the- 
windows on the south wall of No. 1,,Hitter’s Lane, wefe ancient 
lights which had been enjoyed as of right and uninterruptedly 
for more than twenty years, and claiming the benefit of sftoh 
light air aa was previously had and enjoyed by the ow tt^
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of the hduse prior to the partition, and also under and by I8S9
virtue of tho conveyiiiice of the 2nd March 1869 to Gopal la ll  bbkodb
Mitter. ooovassb

The defendant contended that the plaintiffs hasbaad and the «•
plaintiff herself had acquiesced ia the erection of the new building, 
and that knowing tlieir rights they had not objected till after its 
coinplotion, -which they alleged had taken placc before the death 
of Gopal Lall.

Mr. Fibgh, Mr. Stohoef and Mr. Allen for the plaintifif.

Mr. Gasper and Mr. Qarth for the defendant.
TftEVELYAN, J.—The plaintiff is the executrix of the will of her 

deceased husband Gopal Lall Mitter, who died in the mouth of 
May 1886.

She claims relief against the defendant on the ground of the 
defendant haviag obstructed her light and air by a new house 
which tho defendant has caused to be built to the south of the 
house No. 1, Mitter’s lane, which belonged to the plaintiff’s hus
band and now belongs to hia estate. Gopal Lall Mitter acquired 
this house by a coQveyance, dated 2nd of March 1869, and 
made in pursuance of a partition betAveen Gopal Lall Mitter 
and his co-shareis, The south wall of the present land wiost 
the south wall of the old family dwelling-house which was parti
tioned. There is no question and it has been proved that the 
windows in the south wall of the plaintiffs hou.se existed at 
the time of the partition aud for some time bafore it. The 
defendant’s house has been built upon land which has heretofore 
beeu unoccupied by any buil<Eags except huts, and which formed 
a portion of the property partitioned. There are really four 
questions in this case :—

Mratly.— T̂o what easements of light and air (if any) over the 
defendant’s-premises is the plaintiff entitled ?

Secondly.—Has there been any material and actionable intec> 
feirence -with such easements (if any) ?

Thirdly.~~~To what relief (if any) is the plaintiff entitled ?
Fourthly,—’Em  the "wall built by the defendant at the east 

end of the passage separating the plamfiffs premises from the 
defendant’s pramises .encroached on the land of tlie defendant ?

ia
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1889 The plaintiff puts her right upon the conveyance, to which I
bejiodb have referred, and upon the partition ?

Ommabbb By ttiig conveyance the other co-sharers, including defendajit‘s
9. predecessor in title, conveyed to Gopal Lall Mitter the premises 

No. 1, Mitter’s Lane, “ "with all and angular the benefit and advan
tages of ancient and other lights easements appendages and 
appurtenances 'whatsoever to the messuages lands hereditaments 
and premises thereby conveyed or any part thereof respectively 
belonging or in any wise appertaining or reputed deemed taken 
or known as part parcel or member thereof or any part there
of respectively then or at any time or times theretofore held 
used occupied possessed or enjoyed.”

I  think that these words are wide enough to give a right 
to the light and air which before the time of the partition came 
into the south windows of the family house, which are the 
same as the south windows of the plaintiff’s house. There 
is no doubt that light and air came into these windows. I t  
is true they have wooden shutters, but these are capable of 
being opened and are not fixed. I  have no doubt upon the 
evidence—and there is really no attempt to deny it—that, before 
the partition, light and air came into the windows on the soyth 
fflde of the house, which is now the plaintiff’s, over the land, which 
is bow the defendant’s.

There was then on that land no obstruction to the light and 
a ir ; there were some tiled huts on the land, but until late in 
the hearing it was not suggested that these huts interfered with 
the light and air. As far as the upper storey of the plaintiff’s 
house is concerned, it is clear that there can have been no such 
interference, and as far as the lower storey is concerned, there 
was not, until the late stage I  have mentioned, any suggestion, 
that these huts blocked out ligbt and air.

Apart from the terms of this conveyance, 1 think that the 
plaintiff acquired easements of light and air in accordance with 
the cases which are to be found in my judgment iu the case 
of the JDdhi and London Bank v. Hem Lall Dutt (1). 
I  must find that the plaintiff is entitled to so much of the 
use and access of light over the defendant’s premises as is teason*i

(1) I.I(. K„UCI<ilc„ 839.
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ably necessary for the comfortable habitation of her pse- 1889
misBS. and that she is entitled to so much of the use and besodjb’

access of air over the delbndant’s premises as may be necessary 
to prevent her prexaiscs being rendered imfit for habitation or ®-
Vinoiviooo SonDAMINBYbusiness, Domeb.

The next question is, whether there has been any material 
and actionable interference Avith the plaintiff’s rights ?

The ijlaintitFs house is two storied. The defendant has built 
a three storied house at a distance of about 5 feet from the plain
tiff’s building. The first and second stories of the defendant’s 
house are higher than the first and second stories of the plain
tiffs house respectively. The defendant is building a verandah on
a level with the floor of her second storey along a portion of her
building. This and some projecting cornices are said still further 
to obstruct the light and aii-.

Several -witnesses speak as to the eftect of this building.
Dr. Macleod’s evidence shows that the ground-floor of the old 

building has been practically rendered uninhabitable, and ^ 
have no reason for distrusting Nobiakishen Mitter, when he 
says that he was obliged to remove to the upper-floor. I  
think that, even without this evidence, it would be obvious 
that a building of the height of the defendant’s premises, built 
a t such a short distance, would have the effect described.
I t  seems to mo clear that the lower storey of the plaintiflfs 
house does not obtain from over the defendant’s land so much 
light and air as is reasonably necessary for its comfortable habi
tation ; an^ furthermore, I  think that the lower storey has been 
tendered unfit for habitation and business so far aa air is «on« 
cerned. The defendant tries to make out a case that the plain
tiff gets enoiugh light and air feom her inner courtyard,, but I  do 
not think that this has gob anything to do with the case. She is  
entitled to get her light and air from over the defendant's premises.

The plaintiff has objected to the bptlcony which has been 
erected upon the south of the defendanfB premises on a sugges
tion that i t  is to bo used aa a privy. This is a mere suggestion, 
and without entering into any q̂ uesjaon as to what right (if any) 
the plaintiff would, W e  to prevent the eeeetion of a privy near 
h^premises, 1 am not satisfied that the defendant conteiuplatieB
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iSfi9 usiBgthis balcony as a privy. la n d  as a fact that tKeie haa 
' "B'nN6DB~ ® material and actioaable interference with the light and 
OooHXBBU air to which the plaintiff is entitled. With regard to this quee-

Dowbh defendant sought to give evidence as to the distance
®°r>^“BB® l̂aet'ween other houses in the same neighbourhood.

This evidence was, I  think, clearly irrelevantj. and these dis
tances could not be of the slightest use in this case ■without a 
consideration of the rights (if any) by prescription, grant or other- 
’wise of the owners of those houses, and it would involve my 
trying a separate suit with regard to each of those houses.

I  now come to the third question, which ig, I  think, the most
difijcult question in the case.

The defendant contends that the plaintiff’s husband and the 
plaintiff have acquiesced in the erection of the defendant’s build- 
ing; that although knowing theii right, they did not object 
until it was completed; and that this suit has been fomented and 
fostered by one Omirto Nath Mitter, in order to embarrass the 
defendant in a litigation which was pending between him and the 
defendant. As &r as the balcony, which has not been completed, 
is, concerned, there can, of course, be no question of acquiescence.

There is no doubt, I  think, that this litigation is in a great 
measure owing to Oinirto Nath Mitter. He has been pulling 
the strings throughout; several witnesses speak to the part 
which he! has taken, and there is no doabt that be has 
managed this ca^e from behind the scenes, whether to assist his 
relatives or solely to advance his own ends is not so clear. 
I  think the only effect which I  can give to the fact that the 
suit has been to soirae extent promoted by Omirto Nath Mitter, 
is, that I  roust examine with the greater care the evidence,' and 
especially that portion of it which bears upon the second ques
tion. In, short I  must be satisfied that there is a real and not 
mere fanciful injury. As to that, as I  have said before,! am 
fully satisfied. A great deal of evidence has been given on the 
question of acquiescence. The plaintiff gives evidence to sh6w 
that before the lowest storey was completed, objection was made 
by Gopal Lall Mitter personally and by persons sent by him, 
The defendant seeks to show that before Gopal died, her third 
storey was completed, and denies that any objection was
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until a very late date after the building was coaeladed. I  think issg 
that the onus of proof on'any t|«cstiou of acquicseence, as either ""tesoDiT^ 
destro}'ing or limiting the plaiutiiFs rights, lies upon the defan- 
daat She must satisfy me that the plaiiitiff. ov her husbandj „ <’»
L I 1 1 , , , . . , , , SOBDAMHTEynave delayed uBrcasonably to assort tneir ngnta, or have expressly Dosskb. 
or tacitly assented to wliat has heen doue h y  the defendants.

After a careful consideration of the evidence I  am bound to 
say that I  am not .satisfied that there has been any acquiescence 
by either the plaintiff or her husband. There is a  certain 
amount of conflict of testimooy as to \vhen the defendant’s 
north wall was completed and whether she, or rather her agents, 
received any varaing from the defendant. I  think the pro
bability is in favour of the plaintiff’s case. I  do not think 
a man would, without complaint or objection of any kind, 
allow his light and air to be diminished to the extent that 
has taken place in the present case. I f  the plaintiff’s hus
band v̂as well enough to send the messages, which it is said he 
did, it is likely that he would have sent such messages. If he 
were too ill to send them, theii there would be no question of 
acquiescence. I  do not think that, tmder the circumstances, the 
plaintiff herself has delayed at all in putting forward her rights.

The defendant has sought to show by books kept by her 
brother-in-law tho date when the northern portion of her house 
was completed, but those books on the face of them prove toothing.
I t is only by an explanation, which may or may not be correct, 
given by a peraon who is more or less interested, that any meaning 
can be attached to these books. They have not the weight of 
business books, and in fact, on this question, there is nothing niore 
than oral testimony of a not very satisfactory description.

I t  seems to me that the plaintifif has in no way forfeited her 
light to have the offending buildings remov'ed. She does 
not claim to interfere with the groattdrfloor. The biiilciings 
abpve must be pulled dowu to auck. ati extent p  is necessary 
for her to obtain from over the defendants Und the light and 
laar to which I  have found her to be entitled.

With regard to the fourth question, I  am not satisfied on the 
evidence that there has been any enorojichmeijt, and must find 
.as tb fact that there has been none,
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1889 The defendant must pay the plaintiffs costs.
'—bbnobb Trom tMa decision the defendant appealed.

°°Dossnr The Advocate-Cteneral (Sir Olmrlea Paul), Mr. Evans and Mr.
SotoImihey appellant.

Dossde. Woodroffe and Mr. Pugh for the respondent.

The Aclvocate-Qeneral.—The decree should have heen one for 
damages (if any), and not one granting a mandatory injunction. 
Damages cannot be granted in India on the same principle as they 
î re granted in England, as the mode of living in this country is so 
different frojn the mode of living at home; the measure of damages 
hinges on Tvhether any damage has been suffered. In this case there 
was no complaint for two years;, a mandatory injunction at all events 
should not have been granted; such an injunction is in the discretion 
of the Court tp allow or not to allow. TaUs v. JaeJc (1) does not 
apply to this case. The principles on which summary injunctions 
are granted are to be found in Kerr on Injunctions, p. 16, and 
Mandatory lujuctions at pp. 43, 48, 49. See also the cases of 
laenberg v. East Indian Som e Estate Company (2); The 
Oumers Company v. Corhett (3); Durell v. Pritchard (4); 
Lady Stanley of Alderley v. Earl of Shreivsbury (5); Vis
countess Qm't V. Olarh (6) ; Senior v. Pawson (7); and Joyce 
on Injunctions, p. 1034. Even where the injury amounts to 
waste, a mandatory injunction is a matter of discretion—Doherty 
V. A llm m  (8). A mere notice about carrying the building 
higher is not a sufficient notice—see Kerr on Injunctions,,p. 18- 
Here there was no real injury in the true sense of this word; there 
is no right to south breeze—J)eZ/ii and London Bank v. E m  LaU 
Butt (9); Oity of London Brewery Company v, Tm nant (10).

(1) L. R., 1 Ch. D., 295.
(2) 3 De G. J. & S.', 263 ; 33 L. J .,  N. S., 392. •
<3) 2 Dr. & Sm., 355.
(4) L. B., 1 Ch. App., 244.
(6) L, B., 19Eq,, 616.
(6) J8 L J., N. S., 343.
(7) L, B., 8 Eq., 330.
(8) L. B., 3 App. Cas., 709.
(9) I .  L. E „ 14 Calo., 839.

(10) L. E., 9 Ch., 312 (220).
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The sliutting out of air muat involve some danger to health, ygj
thia is not so in the present ease. As to the question of light^
the injuuctioa is only against the 2nd and 3rd floors, so the OoouiBBH
light to the ground'floor is not in question; the evidenca as to the
loss of lighb is of no vahie as there is nothing to show whether
the doors were open or shut at the time of Mr. Clarke’s visit
Then is this an actionable wrong for which an action can be
brought at all ? The Oourt bolow has treated this point iu a
■nroug manuec-j it should have been treated similarly to the
case of SvmMnchuivler Day v. Qo'pawl Gkunder CAwcfcer'-
bvLtty (1). If it had not been for Omirto Kath, ao suit would
have beea brought; it ia, therefore, a fanciful claim. As to
■what axG actionable wrongs, see Goddard on Easements, 3rd
Ed., p. 1138. Loss of privacy gives no cause of action. As to
acquiescence, see what Lord Westhary says in Sreermn-
chunder Dey v. ffopciul, Ghuncler ff/iuolierbuf£y (1;. There
should be more than cessation of action for acquiescence.

[Petehbam, O.J.—J  think inaction is evidence of acq îiiescence.}
The case of Ardhhold, v. Saully {%) limits this. I, therefore, 

submit there is no case for a mandatory iajunction, and no action
able wrong, but if the plaintiff has any right it is one for damages, 
and there is no finding as to damage,

Mr. Evans on the same side—Preventive relief is in the discre
tion of the Court (see Chapters IX and X  of the Specific Kelief 
Act). Here there was no case for a mandatory injunction—
S u rd lv . Pritchard (3); Holland v. Wwh]} (4); QheetmooA 
V. Bomsey (5).

Mr. Woodrofe for the respondent— contend the north wall 
of my client’s house vfas finished ia August 1886; the time from 
the death of Gopal, until the time that a representative could be 
found, should be deducted from the computation for the purpose 
of seeing if there was delay; at all events after probata there was 
no delay in bringing this suit. 1 submit that the suit was brought 
within a year from the completion of the building. I  admit that,
I  consented to the defendant building up to , my firati floor. I t

( I )  11 Moote’fi I, A., as, (S) I*. E ., 1 Cb. App,, 241
(5J1 8 H , tu  a ,  m -  (4) L< %, 86 Oh. D,, 678,

6̂) L .B ..3 3  0lii b .;47I .



1889 was no part of the defendant’s case in the Court below that
damages should be given and not a mandatory injunction; they 

CooMABBB argued in the Court below that there was such complete acquies-
p. cence that there was no damage. A deprivation of privacy

is an actionable wrong. [ P b t e h r a m , O.J.—I s aright of privacy 
a right to prevent buildiug so as to overlook your neighbour ?] 
Yes. [Wilson, J.—In a town, that would mean that you may 
not have windows except looking into the street.] 3STo, for the 
zenana is only on one side.

As to such a right, see Gohal Prasad v. RadJio (1). [Peth- 
EEAM, O.J.— have no doubt as to your having a cause of 
action; the only question is whether you have a right to a 
mandatory injunction? You need not trouble yourself about the 
question of damages, that cannot be decided here, the best wia.y 
would be for the parties to agree on the question of damages].

On the question as to when a Court of Equity will give relief 
by way of injunction or by way of damages, see AynaUy v. 
Glover (2). A Court will not give damages unless the injury 
is one which can be adequately compensated by money, and which 
is not grave and serious; a man is not to be allowed to make 
himself a judge in his own case as to whether damages or an 
injunojtion should be the remedy. There is a great difference 
between, poming to ,a Court of Equity to enforce an equitable 
claiin, and to a Court of Common Law for a legal right. In India 
we are npt trammelled with, the distinction. At home Lord 
Cairn’fl, Act practically put the Court of Chancery, which before 
was the only Court to grant injunctions, into the position of 
the Courts out heye, i.e., givipg it pow;er to award damages in 
some cases instead of granting an injunction. Now what is the 
nature of the injury caused to this property? TJntil this is 
discovered, the Court cannot determine whether the pMntiff 
ought to have the full measure of relief or feomethiiag else.
Il.egard being had to s. 662 of the Code the case cannot be sent 
back on the question of damages, [WiLSOir, J.—^The Court 
can remand the case under s. 666 for the trial of an issue as to 
danlages?] Wo have shown what was the nature of our

(1) i .  li. E., 10 All., 358, (2) L. E., 18 Eq., H i.
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The principle on which the Courts act is that an iujunction will issa
puoceed unless the injury be not of a grave and serious character— jtEsi'Dn;
Darellv. Pritchard Q.). There muat bo asvibstautialinterference 
with aright as is laid down iu Ayndeij v. Glover (2), At pages 535 r
Sir G. Jtissel shows thid ihc word “ aiibatautial" is not used iu the ' 
sense of " enormous.” Quiesceaco is not acquiescence. The Judge 
in the Court below found that a protest had been made, there 
is, therefore, no question of acquiescence. AVhether anything 
in the nature of mere delay, such delay not being acquiescence, 
constitutes an abandonment of a plaintiffs rights, is discussed 
in Jamnadas ShanJi;arlal v. Atniaram llarjivan (3); that case 
also shows that where the injury is of a continuing nature, 
damages cannot bo given as relief, as it is impossible to asses.'i 
damages from year to year, and that in such cases an injunction 
is granted. I t  must also be shown that if there was delay 
such delay has acted prejudicially to the other side. See also 
Bennison v, Cartwnght (4) where there was delay of more 
than a year in bringing the action. The case of the Land 
Mortgi^ge Banh of India  ,t. Ahnwdbhoy E[ahihlioy (5) points 
out when an injunction and not damages will be gi’anted, and 
English cases are there cited as authority for the point—Kino v.
Budkin ; I>ertf v. The Auction Mart Company (7). I  gather 
from the English cases that where property is seriously or 
materially lessened in value by a cause permanent in its 
character, there the Court will grant an injunction and not 
damages. Senior v. Pawson (8) was a case in which there were 
special circumstances, and ou that account damages were 
given.
, Booster V. Bpwen (9) wa  ̂ another special case and has been 
explained in Qashhi v. Ball{\0). As to where a mandatory 
injunction will be granted see AynsUy v. Glover and K rM  y.
Bwrrdl (11) where a mandatory iujunctioii wap granted.

(1) L. B., 1 Ch. App., 25t>. t6) L, Hi, C Oh. D„ 160,
(3) ii. B ., 1? Eq.. 544 (652). <7) 3 De. ft. & J., 275.
(3) L L . B „3B om ., J83. (S) L. E., 3 Eq., ^30.
(4) 33 L. J., Q. B., 137. , (9) 2S \V .H .{E iig)„  805.
(3) I. L. H., 8 Bora., 36 (67). (10) J-. it., 13 Oh. D., 320.

(11) L .E .,7  Ch„D., 361.
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]ggg Mr. JBmns, in reply, referred to the cases of QaMn, Vt Ball (1)
-------------- as explaining that Baxter v. Bowen (2) is an exception to

the rule and is not the rule, and on acquiescence, to Say&rs v.

(3)-
SooDAMiNEY oonclusion of the arguments a certain sum, at the

DossHH. Qourt dtixing the course of the arguments, was
agreed upon by Counsel for both parties as satisfying the claim to 
which the plaintiff was entitled to as damages, no issue on this 
question having been framed or tried by the Court below; leaving 
the decision of the Court to deal with the question as to 
whether a  mandatory injunction should or should not be 
granted under the circumstance of the case,]

The judgment of the Oonrt {Petheram, O.J., and Wilson, J.) 
was delivered by 

WiLSOK, J.—This case, so far as it relates to the granting of 
a  mandatory injunction, is of undoubted importance to suitors in 
this Court, and it seems to me that the law on the point has been 
somewhat misapprehended in the Court below. I t  rather seems 
to have been assumed that if the cause of action which un
doubtedly existed was established, a mandatory injunction, to 
p u l l  d o w n  the defendant’s building or so much of it as might 
be necessary, w o u ld  follow as a matter of course. The principal 
authorities on the subject have been cited and their effect I  
think is plain.

The cases have all fallen under one or other of two classes. The 
first kind of, case is that of a man who has a' right to light and air 
which is obstructed by his neighbour’s building, and who brings 
his suit and applies for an injunction as soon a«f he can after the 
commencement of the building, or after it has become apparent. 
that the intended building will interfere with his light and aar; 
a number of cases under that head have been cited. A leading 
case is that of Dent v. STie Auction Mm't Company (4), To the 
same belong Aynd&y v. Qlover (5); Sunitii v. Smith (6);; 
K rM  V. B w rell (7); Oreenwood v. Som sey  (8). Those cases,all

(1) I.. R„ 13 Oh. D„ 829. (6) I.. E., 18 B<j., 544.
(2) 23 W . E. (Eng.), 806. (6) L . E .. 20Eq,, 500.
(3) L. E ., 28 Oh, D., u a  (7) L. E,, 7 Oh. D„ 661.
(4) L. B ., 2 Bq., aS»: (6) t .  B-., Gh. D ., 471.
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establish that althoxigh the remedy by raaivJatorj injunction is isga
always in the judicial discretion of the Court, and the^ Besobj!
oircmnataneea of each case may he taken into consideration, 
still as the general rule, and in the absence of special t».
circumstaoces, if the injured man comes to Court on the first 
opportunity after the biiildings have been commenced, or on the 
first opportunity after he has seen that they will interfere with 
his rights, an injunction beuig neccssavy, a mandatory injunction 
L<3 granted. On the other hand, however, there may bo circum
stances which will lead the Court to refuse the injunction, as haa 
certainly been done in two cases—Benior v. Pcmaon (1) 
and Holland v, Worky (2).

The other class of cases conies under a different principle.
When a plaintiff has not brought his suit or applied for an 
injunction at the earliest opportunity, but has waited till the 
building has been finished, and then asks the Court to have it 
removed, a mandatory injunction will not generally be granted, 
though there might be cases where it would be.

This is shown by the case of Ismlerg v. Thi ^a st Indian  
JSouae Estate Goffifany (3); Curriers Company v, Oorhett (4);
Durell V. Pritchard (5). The latter case came before the Lords 
Justices from a decision of the Master of the Eolla, and L.
Turner lays down that it is within the jurisdiction of the Coarfc 
to gi’ant a mandatory injunction, but it ordinarily abstaina from' 
granting one unless under very special circumstances. The next 
easel would refer to—Gity o f London Breioery Oom'pany v. TetmmA 
^6)— \̂vhere the jurisdiction of the ourt to grant a mandatory 
injunction is rea£6raied, but it is added in the judgment of Lord 
Selborne; “ We know, of course, that the Court is not in the habit 
olf doing 80 except vinder special circumstances, but those cirqumsT 
tances may exist." The same law is followed in Stanley/ o f A lderl^
V. Shriswabury (7). There have been cases where maudatoiy in- 
junctions have been granted. In  Basjeter v. Bopen (8} a mandatory 
injanction was granted by Vice-Ohancelioy Bacon, and his judgment

(1) L, B., S Eq., 330. (6) L. B„ 1 Oh. Ai>p., 244.
(2) L, E „ 26 Ch. D., 578. (6) I,. B., 9 C9i. App., 212.
(3) 3D e.G . J .& S ,,263 , (7) L, 9 Eq„ 616.
4) 8 Dr, & Sin., S65, <8) 83 W, E , (Kng.), SM.
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1889 was affirmed on appeal (1). But in that case the circumstances 
Benodb ■were peculiar. The thing removed was a mere shed, and there 

was something like an agreement between the parties that no 
«. ohiaction should he taken on the ground of comnlainanti

SatT D A M tB D T ,  . J  ,  J  •  1 •  •  . 1  •  .  •  m .  . ,  ,UoHSBEi having delayed lu bringing their action. That case has been ex
plained as a very special case in Oasldn v. Ball (2), where it is 
said : “ The (’ourt will rarely interfere to pull down a building 
which has been erected without complaint. Baxter v. Bowen (1) 
was a very special case, just one of those exceptions which prove 
the rule." Certain circumstances have been relied on in this 
case as making it a special one, particularly the notice which the 
plaintiifs witnesses say they gave to the defendants not to conti
nue the building so as to obstruct the plaintiff’s rights. The 
learned Judge in the Court below has believed these witnessM, 
and I  accept his finding ; but the authorities show that mere 
notice, not followed by legal proceedings, is not sufGioient.

That is how matters stand, so the English authorities, and, I 
think, the Indian authorities are to the same effect. I  had occa
sion to refer to the authorities in the case of the Shamnugger 
Jute Factory v. Mam Narain Ghaiterjee (3). I  only refer to that 
case because on pages 200-201 a good many of the authorities are 
collected, A Bombay case was cited, which, it was contended, is 
inconsistent with this view of the law, Jamnadas Shankarlal v. 
Atmaram Harjivan (4). There, under the circumstances of the. 
case, a mandatory injunction was granted ; but we cannot, I  think, 
regard that case as laying down any broad rule that mandatory 
injunctions ,are,to be granted as a matter of course; but it ap
pears to me'the laAV on this point is well settled.

T, 1, P. Appeal allowed.
Attorneys for the appellant: Messrs. Orr and Johnson,
Attorney for the respondent: Baboo Auskutosh Dhv>i\

(1) 23 W . li'. tlSng.), 805. (3) I. L. B„ 14 Oale., 189.
(2) L. B., 13 Oil. D., 329. (4) I. L. B., 2 Bom., 188.

266 t h e  INDIAN LAW BEPOBTS. [VOL. XVI.


