
transfer the decree can be executed in the same manner and sub- 
ject to the same condition as if the application were made by such 
decree-holder. In our opinion the application 'was properly dis- Naik Kama. 
allowed and we dismiss the appeal with costs. ' abodl'

Appeal dism ssed.
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Before Sir Hmry Bichards, Knight^ Ghief Justice, and Mr. lustioe Bamrji 

DALIP SIN G -H  a h d  o th e b s  (D be’e n d a h ts )  v . KUNDAN LAL a k d  o ih e b s  

(P iiA iN sii'i's) AND BAKHTA WAS SING-H a h d  o t h e e s  (DsraNDAHTs).* February, 18.
Hindu Law—Joi%t Hindu family—Potuer of father to U%d the family property—

Father no$ow(H' to revive a thne-larred debt.
Held that tha father and manager of a joint Hindu family cannot legally 

revive a time-barred debt and bind the family property to seoure its repayment.
Chandra Deo Singh v. Mata Prasad (1) and Indar Sviigh v. Sarju . Singh (2) 
followed.

T his was a suit for sale on a mortgage bond, dated the 9th of 
February, 1891, executed by Dorab Singh, father of the defendante 
appellants. The mortgagee was one Sham Lai, the predecessor in 
title of the plaintiffs respondents. The mortgage was made fof 
Bs. 33,500. The consideration for the bond was Es, 5,000, alleged 
to have been due on account at the date of the mortgage, plus 
Es. 6,500 calculated as interest in advance, and a balance of 
Bs. 22,000 paid in cash. This principal amount was made payable 
by instalments extending over 16 years; no farther interest was to 
be charged exceptin case of default in payment of instalments. The 
Es. 5,000 due on account had been advanced more than 20 years 
before the date of mortgage. The court of first instance gave a 
decree for the full amount. The defendants appealed, in regard to 
the item of Rs. 5,000, the claim for which was alleged to have been 
long time-barred.

Dr. Satish Ghandra Banerji (The Hon’ble Dr. Tej Bcohadur 

Sapru with him), for the appel lants■
The question is whether a Hindu father could revive a time-barr­

ed debt. He could not mortgage *ancestral property for such debts;
Indar Singh v. Sarju 8mgh (2). A time-barred debt could not 
be acknowledged under the Statute of Limitations. A Hindu father, 
could only alienate property for legal necessity; ordinarily speaking,

*First Appeal No. 416 of 1911 from a doeree of Kanhaiya Lai,, Second, Addir-; 
tionalJudge of Meerut, dated the 3rd of July, 1911. .

(1) (1909) I. L. R., 31 All., 176. (2) (1911) 8 A. L. m .



1913 he could not borrow to add to family property. The mortgagee had
d t̂,tp incurred was for family necessity and if the

»■ debt was time-barred, it could not be enforced against the family.

# 8  THU INDIAN LAW REPOITS, [V O l XXXV.

KuyDMr Iiw. Revival of a debt was not a family necessity and it was not permis­
sible for a father or manager to revive such debts. There was a 
difference between reviving a debt and acknowledging a debt; 
Gopal Marain Mozoo'fndar v. MuddomuUy Quptee (1), Ghinnaya 

Naŷ id'W v. Oufunatham Ghetti (2) and Dinkaf v. Appaji (3). 
The lower court had relied on Narayancmmi Ghetti v. Sami- 

das i\'hdali (4), but an obligation to pay the debt did not help 
the plaintiff; he had to show that the debt was one which could be 
enforced.

The Hon’ble Dr. Smdar Lai, (Pandit Mama Kant Malaviya 

with him), for the respondents

The question is was the transaction to the advantage of the 
family. Money was advanced at an exceptionally low rate of 
interest}. He could not get such easy terms if he had not revived 
the time-barred debt. The revival of the debt was therefore a 
family necessity. The debt was one which was enforceable 
against the father. It was an antecedent debt and as such 
the question of legal necessity does not arise. A son’s liability 
to pay hia father’s debt is a pious obligation and is independent 
of the rule of limitation. The principle on which he has been 
made liable is entirely different—the idea being that he would 
suffer for the debts elsewhere if he did not discharge them in 
this world.

E iohaeds, 0. J., and Ba n e r ji, J .;—-This appeal arises out of a 
suit brought on foot of a mortgage, dated the 9th of February, 1891. 
The mortgage was admittedly made by the father of a joint Hindu 
family. The consideration for the mortgage was a sum of Rs. 5,000 
alleged to be due on account at the date of the mortgage, a sum of 

Bs. 6,500 representing interest calculated in advance, and Es. 22,000 
cash advanced to enable the mortgagor to purchase ce'rtain im­
movable property. The principal amonnt was made repayable by 
instalments extending over sixteen years. The court below has 
given a decree for Rs. 2'7,926-l>0.

(1) (1874) 14 B. L, B„ 21. (8) (1894) I. L. JR., 20 Bom., 155.
(S) (1882) I  L. B,, S Mad., 169, (4) (1883) I. h  R„ 6 Maa., 298.
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The question which, has been urged before. us in the present iQjg 
appeal is that the sum of Rs. 5,000, assuming it eyer to have been a Sin®  
debt at all, was at the time of the execution of the mortgage lime- 
barred, and that, therefore, it was not permissible for the mortga­
gor, as the father and manager of the joint Hindu family, to revive 
a time-barred debt and to create a mortgage for such time-barred 
debt on the family property. A ground was no doubt taken in the 
memorandum of appeal that on the evidence the court should not 
have held that there was any debt at all. In our opinion we ought 
to have no hesitation in accepting the finding of the court below 
that the debt was an honest debt, bub that it was time -barred at the 
time of the eiecution of the mortgage.

The case resolves itself then into a question of law, namely, 
whether or not the father of a joint Hindu family can legally revive 
a time-barred debt and bind the family property to secure its 
repayment. Having regard to the decision of the majority of the 
Full Bench in the case of Chandm Deo Singh v. Mata Prasad (1) 
it seems to us that we must find the existence of family necessity 
before we can hold the family property bound. It is very difficult 
to say that there would ever be any necessity for the father or 
manager of the family to revive a time-barred debt. Primd facie, 

and looked at from a wordly point of view it is very much against 
the interest of the family to revive such a debt. The very question 
was decided by a Bench of this Court in the case of Singh 

V. 8a>rjw Singh (2). It has been contended before us that we 
ought to hold, under the circumstances of the present case, that it 
was in the interest of the family that the time-barred debt should 
be revived. It is urged that the money was advanced upon very 
easy terms, and that, therefore, we should hold that the money 
could not have been obtained except on the condition of reviving 
the debt. In our opinion there is no sufficient evidence on the re* 
cord to show that it was for the benefit of the family that the time- 
barred debt of Es. 5,000 should be revived.

It has also been contended that the father, even if he could not 
bind his sons, couldibind himself, and that, therefore, the payments 
which he made should be considered as payments made in respect 
of his interest in the property* We do not consider that this

(1)̂ (1909) I  Ij. R, 31 All., 176. (2) (1911) 8 A. L. J., 10^3,
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19IS argument is sound. In onr opinion the payments which were 
made must be attributed to payments made upon foot of the mort- 
gage to the extent for which it was a good and valid mortgage, 
that is to say, to the extent of the family necessity proved. There 
is nothing to show that the payments were made by the father out 
of separate funds.

Under these circumstances we would have been quite prepared 
to have excluded the sum of Rs, 5,000 from the mortgage and 
dealt with the mortgage as if it had been made for an advance of 
Rs. 22,000 and no more. If we did this, however, we certainly 
should give the mortgagee interest upon Rs. 22,000, or so much 
thereof as for the time being remained unpaid, at a reasonable rate. 
We think under the circumstances that nine per cent, per annum 
would not be an excessive rate of interest. In the mortgage deed 
itself it was agreed that interest at that rate should be paid on over­
due instalments. We find, however, that if we were to treat the 
mortgage as a mortgage for Ra. 22,000 only and calculated interest 
at the rate of nine per cent, (allowing the mortgagors credit for any 
sums where the instalments which were paid were more than suffi­
cient to keep down interest) the amount due on such calculation 
would admittedly exceed the amount of the decree of the court 
below. Under these circumstances we see no reason whatever for 
interfering with the decree of the court below, and we accordingly 
dismiss the appeal with costs. The decree will carry future 
interest at the rate of six per cent, per annum from the date of the 
decree of the court below. To this extent we allow the respond­
ent’s objection. We extend the time for payment for six months 
from this date.

A p fed  dismissed.

m THE INBIAN MW RIPORTS, [VOL. XXXY.


