
1913
Before Mr. Justice Sir Earry Chiffln and Mr. Justice Ckmier.

BIHABI LAL ind o ih e rs  (D epuhdasts) -y. MAKHDDM BAKHSII akd 
Februaryf 12. o ihees (PriiiNOTFS) and ALIM-ULLAH KHAN and ornsEs ^ ss'M S D im a )*.

Evidence~‘Mortgage—Bedial of reccipt of cousideraiion—BocUcd admissiblo as 
acjcmd representatives of original mortgagor,

Edd that tho admission of the rcceipt ol consideration oontairiad in a mort
gage deed is admissible in Gvidonca againsli the representatives in interest of 
the original mortgagors. Srajeshware Feshakar v. Budhanuddi (1), Nawal 
Kunmr v. BalMawar Singh (2) and Ahdul Majid v. Mahbub All (3) followed. 
Manohar Singh y, Simirta Kuar (4) not followed. Bislimoar Dayal v. Surham 
'Saliajj (5), GJMrpliehiiv. PimnesJiivar DayalDubey (8) m i  BaMni Jmi BiU 
V. Imam Jan (7) doubted.

The facts of this case were as follows: —

This was a suit upon a morbgage made by one Najaf Khan in 
fsTour of an ancestor of the plaintiff iu May, 1868. The first 
set of defendants are the heirs of Najaf Khan. The second set are 
purchasers after the mortgage of various portions of the mort- 
gaged property. The mortgage purported to have been made in 
consideration of a sum of Es. 22 due on a prior mortgage of 1887 
and two sums said to have heen paid just before and just aftel' the 
execution of the deed. The courts below held that the payment 
of these two sums had not been proved, but that the mortgage 
was good for the sum of Rs. 92 and interest thereon. The 
evidence that the last mentioned sum was due upon a prior 
mortgage consisted of a recital„in thi? deed in suit and the produc
tion by heirs of the mortgagor of the earlier deed, which does not 
bear endorsement showing that it had been paid off.

The court of first instance decreed the claim to the extent men
tioned, and this decree was affirmed in appeal by the District 
Judge. The defendants appealed, contending that the recital in 
the mortgage deed of receipt of consideration was not admissible 
as regards them,
. The Hon’ble Munshi Gohul Bnm d  (with him Munshi Haribam 

i?ato),for the appellants, submitted that such a recital was no
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•evideiice against a purchaser of property and should be proved jgy 
against} Hm. He relied on Manohar Singh v. SumiHa Kuar (1), 
Brajesheware Feshakar v. Budhanuddi (2), Qhwrphehni v. ®.
JPurmeshwar Dayal Duhy (3), Bisheswar Dayal v. Eafbam bakhsh.

(4) and Rahim Jan Bibi v. /m-am (5).
Mr. Haidar, for the respondents, cited Lalah Singh

V, Ajudhia Prasad (6).
The Hon’ble Munshi Prasad, replied.
Griffin and Ohamier, JJ. This was a suit upon a mort

gage made by one Najaf Khan in favour of an anceator of the 
plaintiff in. May, 1868. The first set of defendants are the heirs of 
Najaf Khan. The second set are purchasers after the mortgage of 
various portions of the mortgaged property. The mortgage pur
ports to have been made in consideration of a sum of Rs. 22 due 
on a prior mortgage of 1867 and two sums said.to have. been paid 
just before and just after-the execution of the deed. The courts 
below have held that the payment of these two sums has not been 
proved, but that the mortgage holds good for the sum of Es. 92 
and interest thereon.

The evidence that the last mentionid sum was due upon 
a prior mortgage consist# of a recital in the deed in suit and 
the production by the heirs of the mortgagor of the earlier deed 

'’which does not bear any endorsement showing that it had been 
paid off.

In second appeal it is contended that the recital in the deed is 
not admissible in evidence ■ against the defendants. The defend
ants appellants rely upon the decisions of this Court in MmoliaT 
8ingk v. Sumirta K m r  (1) and the decisions of the Calcutta High 
Court in , Brajeshwafe P&shakar v. Budhanuddi (2), Gh%ir- 

phehni v. Purmeshwar Dayal Duhy (3), Bisheswar Dayal v.
Harham Sahay (4) and Rahim Jan Bibi v. Jan (5).

The first of the Calcutta cases is no authority for the proposi
tion that a recM of the receipt of consideration contained in a 
mortgage is not admissible in evidence against a subsequent trans
feree of the property. On the contrary, the Chief Justice, the only

(1) (1896) I  L. E., 17 AIL, (4) (1907) 6 0. L  J., 659. •
m .

(2) (1880) I. L. S., 6 Oalo., (5) (1911) IT 0. L. t ,  178
268. ' . .

(3) (1907)6 0.L .J..653, (6)|(1912) 10 A. L, 108.
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1913 one of the three Judges who discusses the question at all, shows at 
page 278 of the report how the mortgagor’s admission of the receipt 
of consideration was admissible against a subsequent purchaser of 
the property. The statement at the foot of page 277 of the report, 
that a recital in a deed is not evidence against third persons must be 
read in conjunction with what follows. This seems to have been 
overlooked by the learned Judges -who decided the case of Mano' 

har Singh ?. Sumifta Kuaf (1). In the last mentioned case and 
in the case of Bisheswar Dayal v. Harhans Sahay (2) the ques
tion was whether the admission by a mortgagor of the receipt of the 
consideration contained in a deed was admissible in evidence 
against subsequent auction purchasers of the property. That ques
tion does not arise in the present case. There may be, we do not 
say that there is, some ground for distinguishing between the case 
of an auction purchaser and the case of mortgagee or a purchaser 
by private treaty. In the case of Qlmrpliekni v. turniesliwaf 

Dayal Dvhey (3) all that was held was that an admission of the 
receipt of consideration made by a mortgagor was not admissible 
against her step-daughters who, however, did not claim title under 
her. That decision has no bearing upon the presentcase. In the case 
of Baliivn Jan Bibi v. Imam Jan (4) rt was held that the recital 
of the receipt of consideration contained in a hihahikwm was not 
adroissiUe against Ms daughter after hia death. If, as seems to 
have been the cascj the daughter was one of his heirs, we think that 
the correctness of the decision is open to doubt, for under section
21 of the Evidence Act an admission is relevant and may be proved 
as against the person who makes it or his representative in 
interest.

In Nawal Kunwar v. Bahhtawar Singh (5) it was held that 
a lecital in a mortgage deed that a certain sum was due 
to the mortgagee was admissible in evidence against a sub
sequent purchaser, by private treaty, of the property mortgaged, 
and in Ahdvi Majid v. Maltb%b Ali (6) it was held that a recital 
of the .receipt of consideration contained in a deed of mort-» 
gage was as much binding upon his heirs as upon the mortgagor 
himself.

{1) (1895) 1  L. B„ 17 All., 428. (4) (1911) 17 0. h. L, 173
(SydW ) 6 0 .Ii.J„  659. (5) (1912) 10 A. L J .,  390.
(3) (1907) 6 0. L. J., 653. (6) No.^l29 of 1911.
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It seems to us that the decisions in the two last mentioned cases 
are in reality supported by the decision in Brajeshware Teshahar 
V. Buihaniibddiy and we must hold that the admission of the re
ceipt of consideration contained in the morligage deed now in suit 
is admissible against the defendants appellants, vho are repre
sentatives in interest of the original morfegagor.

It is not for us in second appeal to consider the value of the 
admission, but we may say that it receives in our opinion strong 
support from the production of the deed of 1867 which bears no 
signs of having been paid off.

For the above reasons we dismiss the appeal with costs.
Appeal dismissed.
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JSefore Mr. Justice Sir Harry Q-riffln and Mr. Justice GJiamier.
RAM OHAlirDBA im  othbeb (DEffBSDAHTS) AM MUHAMMAD AM) 

OTHEBS iPLAINTIOT) AND KAMARUDDIN BEG (Pbo TORMi DISOTBAHT)®. 
Mtiham'tmdan law—Waigt-—Bight of Miifhammadans to wor$hi;p in mosgnes—

• 8 uit by individual Miihammadans whose right is infringed—Civil Proce- 
' dure Code (1908), order I, rule 8,

Eyery Muhammadau who has a right to use a mosqua for pucposes of deto" 
"tion is entitled to exeroiae suoh. right without hittdrauoa and is competent to 
maintain a suit against anyone who iaterfacas with its aseroisa, but if he briiig's 
his suit in his personal capacity and not on behalE of tha whole MTihammadan 
community, the decision will ba ,binding only as bet'ween tha plaintifi and the 
dafendant and cannot be taken advantage of by, or be binding on, tha Muham
madan oommraxxty in general, Jmahra v. Ahlar Husdn (1) aad Dasondhay 
V, Muhammad Abu Jfasap (2) followed.

The facts of this case are fully set forth in the judgement of the 
Court.

Pandit Shiam Krishna Bar, for the appellants,
Maulvi Qh^am Mujtaha and MunsE Muhaminad hhaq, 

for the respondents.
Gb if f in  and Oh a m ie e , J  J. The plaintiffs in this case, who are 

Muhammadans, allege that in the time of the Muhammadan kings a 
mosque and some houses were built in the town of Agra; that from 
that time the Muhammadans have always worshipped in the 
mosque and the property has all along been waqf; that some time

» Second Appeal No, d05 of 1912 from a decree of H. W. Lyle, District Judge 
of Agra, dated the 6th of Jatraary, 1912, coaarming a decree of Muhammad 
Amanul Hag, Additioaal Munsif of Agra, dated the 25th of B’ehEuary, 1011.

(1) (1884) I. Ii. B., 1 All, 178. (2) (1911) I, Ii, 83 All., 660.
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