YOL. XXXV.] ALLAHABAD SERIES, 187

of limitation applicable to suits of this nature, Weallow the appeal
so far that in lieu of the decree for Rs. 57-3-4 passed by the court
below we substitute a decree for Rs,280-12-5, Parties will pay and
receive costs in proportion to failure and success in both courts,
The cross objections are dismissed with costs.

 Appeal allowed.

Before Sir Henry Richards, Enight, Chief Justice, and M. Justice Banerji,

ANANT DAS (Derrxpant) v UDAI BHAN PARGAS (PLATRTIFF).*

Civil Procedure Code {1908), section 11~Res judica;ta—;Two suits, one judges
ment and two decrees—Two appeals of which one abutes before the other is heard,

A plaintiff instituted, on the same day.and in the same court, two suits, in
each of which the claim was for a dedlaration thathe was the mahant of a cere
tain math. The ons was against defendant 4 only, the other against defendants
4 and 8. Both suits were desided by a single judgement, but a separate
decree was framed in each, In the former suit 4 appealed. In the latter S
appealed, but 4 did not, Pending 4's appeal § dicd and his appes] abated
and the judgement in the case Dbecame final. Held that the hearing of 4's
appeal was barred. Zaharia v. Debia (1) followed.

I this case two suits were instituted in the court of the Subor-
dinate Judge of Gorakhpur apparently on the same day. The plaint-
iff in both suits was mahant Udai Bhan Pargas elics Angan Das.
In one suit the defendant was Anant Das; and in the other Anant
Das and Sundar Das. In both suits the plaintiff claimed a declara-
tion that he was mahant of a certain math, In the latter suit the
claim was as follows:—“The plaintiff’s title and the defendants’
want of title may be established, and it may be declared that the
plaintiff is entitled to receive the papers and the box aforesaid. The
box and the papers detailed below may be awarded to the plaintiff”’
In the earlier part of the plaint the plaintiff stated “but as both the
defendants deny the plaintiff's title, he brings this claim against both
‘the defendants in respect of a box which contains papers, documents,
etc, . . . and which Sundar Das the defendant has taken ¥ack
after the institution of this suit without the plaintiff’s knowledge.”
Both the suiis were tried together, and amongst the issues framed
were the following:—"Ts the plaintiff chela of Karan Das, and was
he appointed mahant ¢ Has the plaintiff a right to sue? What
is the custom relating to the mahantship, and was the plaintiff

_ ®First Appeal No, 131 of 1911, from a decres of Harbandhan Lal, Additional
Subordinate Fudge of Gorakhypur, dated the 26th of January, 1911,
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appomted mahant according to that custom ? 27 [The result was
that in the suit in which both Anant Das and Sundar Das
were defendants there was o decree against both declaring the
plaintit’s title. From that decree Sundar Das appealed, buv Anant
Das did not. This appeal, however, abated, Sundar Das having
died, and no steps having been taken within time to bring his
legal representative on to the record. The decree, therefore, in this
case, became final. In the other case Anant Das appealed, but
when the appeal came on for hearing a preliminary objection was
raised {o the effect that the decres in the first case having become
final operated as ¢ judicatn in regard to this appeal.

The Hon’ble Dr. Sundar Lal and Munshi Govind Prasad, for
the appellant. .

Dr, Sutish Chandra Banerys and Munshi Iswar Saran, for the
respondent,

RicaarDs, C. J. and BANERJI, J.—A preliminary objection has
been taken to the hearing of this appeal on the ground of res juds-
eotar. It is necessary shortly to state the facts in order that it
may be understood how the question arises. Two suits were
instituted in the court of the Subordinate Judge of Gorakhpur
apparently on the same- day. The plaintiff in both the suits was
mahant Udai Bhan Pargas alias Angan Das. In the present suit
Anant Das was the only defendant. In the other suit the defend-
ants were (1) Sundar Das and (2) Anant Das, the appellant in
this appeal. In both suits the plaintiff claimed a declaration that
he was the mahant of a certain math. In the suit in which both
Sundar Das and Anant Das were defendants the claim was as
follows :—

“The plaintiff’s title and the defendants’ want of title may be
established and it may be declared that the plaintiff is entitled to
recéive the papers and the box aforesaid. The box and the papers
detailed below may be awarded to the plaintiff.”

In the earlier part of the plaint the plaintiff stated “but as both
the defendants deny the plaintiff’s title, he brings this claim against
both the defendants in respect of a box which contains papers, docu-
ments, efc, , . . . . . and which Sundar Das, the defend-

ant, has taken back after the institution of this suit w1thout- the
plaintiff's knowledge.”
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Both the suits were tried together in the cowrt below and
amongst the issues framed were the following :—“Is the plaintiff
chele of Karan Das and was he appointed mahont{ Has the plaint-
iff a rightto sue ?  What is the custom relating to the mahantship,
and was the plaintiff appointed mahant according to that custom ¢
These issues were decided in favour of the plaintiff. The result
was that in the suif in which both Sundar Das and Anant Das
were defendants, there was a decree against both the defendants,
declaring the plaintiff’s title, after the issues to which we have
referred had been decided. From the decree in that suit Sundar
Das alone appealed, but Anant Das did not prefer an appeal. The
appeal of Sundar Das abated by reason of the fact that after his
death nosteps were taken to bring his representatives on the
record within the time allowed by law. Anant Das, however, did
appeal in the suif out of which the present appeal arises, which, as
we have already mentioned, was decided at the same time as the
other suit, and by one and the same judgement. We must here
mention that, although both suits were disposed of by the same
judgement, separate decrees were drawn up in each case.

The respondent now by way ofa preliminary objection con-
tends that the appeal of Sundar Das having abated and Anant Dag
not having appealed from the decree in that suit, there is now a
binding decree against him unappealed from. The appellant
Anant Das, onthe other hand, contends that section 11 of the
Code of Civil Procedure, which deals with »es judicata, does not
apply to the present case, because the two suits were tried together
and disposed of by one judgément on the same day, and secondly,
because in any évent, in the suit in which both Sundar Das and
Anant Dag were defendants, the real question was the title to the
particular property mentioned in the plaint in that suit, and that
therefore the decree which was given in that suit cannot be said to
operate as res judicala on the question of the title to the property
in dispute in the suit out of which the present appeal arises.

Section 11 of the Code is as follows :~“No court shall try any
suit or issue in which the matter directly and substantially in issue
has been directly and substantially in issue in a former suit het-
ween the same parties, or between parties under whom they or any
of them claim, litigating under the same title, in a court competent
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to try such subsequent suif, or the suitin which suchissue has been
subsequently raised, and has been heard and finally decided by
such court.” :

In explanation (1) “former suit” is defined as denoting a suib
which has been decided prior to the suit in question, whether or
nob it was instituted prior thereto. It cannot for one moment be
contended thap the decres in the suit in which both Sundar Das
and Anant Das were defendants has not now become final as
against Anant Das. Beyond all question the issue as to whether
the plaintiff was or was not the mahant was decided in that suit
and we are now called upon to decide the same issue in the present
appeal. The result might be that if we were now to hear the
appeal, there would be one binding decree declaring that Udai
Bhan was the mahant, and another equally binding decree declar-
ing that he was not, both decrees being in suits to which Anant
Das was a party. It seems to us that it was to prevent anomalies
of this description (amongst other reasons) that section 11 was
cnacted.  No doubs it is somewhat unfortunate in the present case
that the appellant is unable to have the question decided by this
Court by reason merely of the fact that he did not appeal agsinst
the decres in the other suit.  This view of the rule of res judicat
was takenin the Full Bench case of Zuharia v. Debia (1),.a decision
which is of course binding on us,

We accordingly dismiss the appeal with costs,

Appeal dismissed,

Lafore My, Fustics Sir George Knox and M. Justice Mulammad Rafig,
RUNWAR SEN awp oruuns (Derenpanrs) o, JWALA PRABAD AND oraras
(PrArsmires).*

Jdet No, XIX of 1878 (Norti-Western Provincus and Oudh Land Eevenue 4ot)
cections 146, 148 and 167—% Propricior V~Mortgage by muafidar— Sule o}
mahal for default in payment of Govermnent revenue—Dights of purchaser
and mortgagees of the muad,

Whers coctain muafidars, whose rights as such 2corued bofore the year
1870, and wers not shown lo have been oreated by thae zamindars of the mahal
in which the swuafi land in question was situate, executed a usuiruotuary
mortgage of such land, and thereafter the wahal was mold for default in

* Second Appeal Mo, 152 of 1912 from a decrea of H, Dupernex, District
Judge of Farrukhabad, dated the 14th of December, 1911, reversing a decres of
Grauri Shankar, Subordinate Judge of Fatehgarh, dated the 16th of May, 1911.
(1) (0L IR, 33 AL, B



