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Act of 1877 that no right which had become barred under the
Ach of 1871, was thereby revived. No doubt for some time this
High Court considered that a suit might be instituted in respect
of moxrtgages, whizh were governed by the Act of 1877, at any
time within sixty years, but their Lordships of the Privy Counecil
have considered shis view erroneous—see Vasudeva Hudaliar v.
Srinivasa Pillai (1), This lasi mentioned decision, and the
havdship which was supposed to follow in consequence, led to the
introduction of section 31 of the present Act, which provides that,
notwithstanding anything contained in it, or in the Limitation Act
of 1877, a suit for sale may be instifuted within two years from
the date of its passing ov within sisty years from the date when
the money secured by tle mortgage becomes due,whichever peviod
expires first.  The appellant relies npon this section, and contends
that it is clear from the mention of sixty years that it was intended
to apply to cases like the present, even though they were already
barred by the provisions of the Act of 1871. 'We cannot agree
with this contention. It is impossible to hold that by the intro-
duction of this section the Legiiature intended to reviverights
which had already become long since barred under the Act of 1871.
The section expressly refers only to the provisions of Act XV of
1877 and not to any earlier Act. Itis quite clear that if the plaintiff
had instituted the suit whilst Act XV of 1877 was still in force
it would have been time-barred. The enactinent of section 31
certainly can give him no higher title. We dismiss the appeal
with costs. '
Appeal dismissed.

Before Sir Henry Richards, Knight, Clicf Justice, and Mr. Jusiice Banerji.

DURGA KUNWAR Axp ormers (Dersxpants) ¢ KALL CHARAN

(Prarnrivs).®
Sale~Covenont for title—~Clatsm made againit purchaser compromized before
suit broughi—Right of purchaser lo clotin indomnity from covenanior.

The purchaser of immovable properiy coneerning which the seller has cov-
enanied to indemnily the purchasor in the ovent of the title proving defective
is nob bound towaill wnbil & suit is brovght and he is doprivel o the property
hy reacon of a decree passed theremn, but, it o 2w which o purchaser has
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substantial reason to believe to be valid is brought against him, he may, stter
notice 1o the covenantor, compromise such ¢lsira and sue the coverantor on hig

covenant to recover the amount paid by him to effect the compromise, Swmith
v. Compton (1) referred to,

Tag facts of this case ave fully stated in the judgement of the
Court.

Babu Jogindro Nath Claudhri and Babu Sital Prasad Ghosh,
for the appellants

The Hon'ble Dr. Sundur Lal and Dr. Sutish Chandra Banerji,
for the respondent.

RicHARDs, C. J. and BANERIT, J. :~This appeal arises out of &
suit in which the plaintiff claims dawmages for breach of covenants
for title contained In a sale deed, dated the 12th of October, 1889.
The court below has given the plaintiff a decree for Rs. 2,900, be-
ing considerabiy less than the amount claimed. At the time of the
alleged sale the property mentioned in the plaini, together with
obher property was in the hands of the Court of Wards, and the
sale deed was executed by the Cours of Wards. It has not been
contended, and in our opinlon could not be contended, that the
persons enitled to the property sold were not liable upon foot
of the covenants given by the Court of Wards, assuming that
there was a breach. The saledeed contained the ordinary
covenants for title, including a covenant that the vendars took
upon themselves “the rerponsibility that the property should be
free from all debts, claims and labilities”.

Tn the present suit we are concerned with a village called
Mirpur Harriapur, which was one of the items of property com-
prised in the deed already mentioned, The title to this village
briefly 1s as follows:—One Jaswant Singh aund others were the
owners of it. Jaswant Singh mortgagedit to Brij Kishore, who
brought a suit forsale and obtained a decres. Brij Kishore then
died and his widow Durga Dei continued the proceedings, had
the property sold, and purchased it herself. Onthe 9th of De-
cember, 1879, Durga Dei sold it to Durga Kunwar. Durga Kun-
war was the widow of Lakhan Singh, who had a brother, Har
Singh, and it is admitted that the {wo brothers were joint.

Some time after the sale by the Cours of Wards claims were made

to the property, the subjext matter of the sale. The claimants
‘ (1) (1832) 8 B. and A., 407.
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alleged that they were the reversioners to the estate of Bryj
Kishore; that Durga Dei as his widow, in the absence cf legal
necessity, had no power or authority to sell property to Durga
Kunwar, and that upon Durga Dei’s death, which took place on the
8th of June, 1905, they became entitled to the property.

It is an admitted fact that a considerable amount of litigation
took place with respect to the. claim so made, with the result
that in respect of one of the villages sold by Durga Dei, the claim
of one Kishan Chand, one of the claimants, was decreed. We
mention this to show that there was a serious claim made against
the vendees under the sale deed of the Court of Wards. In due
course a claim was made against Kali Charan, the purchaser from
the Court of Wards, in respect of the village Mirpur Harriapur.
The plaintiff at once sent notice to Durga Kunwar, setting: forth
clearly and distinctly the nature of the claim that had been made,
called attention to the success of Kishan Chand in the other litig-
tion, and required Durga Kunwar to give such information as
would enable Kali Charan to defend the suit which he anticipated
would be brought against him. No attention of any kind was
paid to this notice. Subsequently Kali Charan compromised with
the claimants and paid to Kishan Chand a sum of Rs. 4,750, He
gave notice of this compromise to Durga Kunwar,but again no
notice was taken and then the present suit was instituted.

We are quite satisfied that the compromise was a genuine
compromise. We are also quite satisfied that the two notices,
although addressed to Durga Kunwar alone, reached all the de
fendants, who constituted a joint Hindu family. In the written
statement, which was put in by Gajraj Singh, Mahtab Singh and
Musammat Dharam Kunwar, it 1s not disputed that the notice was
sent.

Two main points have been argued in the present appeal. It
was firs contended that, inasmuch as Kali Charan was never actu-
ally dispossessed, the plaintiff cannot recover, and that he had no
right to enter inbo the compromise, and that he ought in any
event to have waited until a suit was actually instituted. The
second point Was that the property really belonged to Durga
Kunwarand did not belong {o the other defendants, and thas
aiocordingly the suit should be dismissed, ab least, as against them,
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We shall deal wiih the second point first. The property was
purchased in the name of Durga Kunwar, bus it was during the
life-time of her husband, who, admittedly, was joint with his
brother, the father of the other defendants, The sale deed in
favour of Kali Charan purports to be made on behalf of the other
defendants a5 well as Durga Kunwar. In the written statement
filed on behalf of the defendants other than Durga Kunwar, it
1s admitted that the property was sold by them,but it is alleged
that they were only selling sush title as had been got from Dur-
ga Dei.  They also admitted in paragraph 4 that they were the
purchasers from Durga Dei, and it wasnever expressly alleged
in the written statement that Mirpur Harriapur belonged exclu-
sively to Durga Kunwar. We therefore can pay no attention
whatever to the statement of the pleader in the »udkar of the
6th of June,"1911, that the property was exclusively hers. In
any event we think that, inasmuch as the property was sold
as belonging to the joint family, the joint family are Lable af
the snit of the purchaser assuming that there was a breach of
the covenant,

We now deal with the question as to whether or not Kali
Charan was bound to wait until a suit was brought or whether
he was entitled, after giving due notice, to enter into such com-
promise as he thought fib and was reasomable, A very similar
question arose in the case of Smith v. Complon (1). In that case
4 suit was brought against the vendee, who compromised the suit
before judgement, paying £.550. He then brought a suit against
the covenantors for breach of their covenant for title, It was
contended that the plaintiff could not recover the money which
ke had pafd by way of compromise, because he had not given
notice to the defendants, and consequently that he was not
entitled to recover the costs which he paid'to his own attorney

for defending the action up to the time of the compromise.

Lord TexterDEN, C. J,, says
«1 am of opinion that there should be no rule, The only effect of want of
notico in such a use as this, is to lobin the party who is called upon for an
indemnity to show that the plainkiff bas no claim in respeet of the alleged loss or
not to the amount allaged, that he wmade an improvident bargain, and that the
defendant might have obtained better terms, if the oppottunity had been given

(1) (1832) 3 B.and A, 407.
23

1918
Durncs
Kouxwar
v,
Kanz
CrARax,



© e

‘1013

Doraa
Kuxwar
o,
Karx

CuARAR,

172 THE INDIAN IAW REPORTS, [VOL. XXXV,

him. That was not proved here, and we cannof assume if, As to the costs, the
plaintifi here had a right to claim an indemnily, and he is nol indemnified unless
be receivesthe amount of the costs paid by him to his own atlorney.”

It will thus appear that the learned Chicf Justice considered
that the plaintiff was entitled to compromise the action and to
claim the amount for which he compromised, together Wlth the
costs of defending the suit, PARKE, J., saysi—

#1 am of the same opinion. The effect of nobics to an indemnifying part.y
is stated by Boraw, J., in Dugfield v. Scolt, 8 T.R., 874 :~ The purpose of giving
notice is not in oxder to give a ground of action, but if a demand ba made, which
the person indemnifying is bound to pay, and notico be given to him, and he
refuse to defand the action, in consequence of which the person to be indemnified
isobliged to pay the domand, thatis cquivalont to a "judgoment and estops the
other party from saying that the def endanﬁ in the first action wasnot bound fo
pey the money.’ "

The only distinction that can be drawn between the case
cited and the present, is that the plaintiff in the present case
settled what he considered to bhe a eclaim which he could not
resist without waiting until a suit was actually brought, We-
can see no reason or principle why if a person entitled to an
indemnity is competent to compromise a suit which is brought,
he is not equally competent to settle the dispute before suit. If
he has given due notice to the indemnifying party, the indemnify-
ing party, on the authority of the case to which we have referred,
is not entitled to come forward and say that the compromise
was 10t a fair and reasonable one.

Inany event the court below has in our judgement given
very good reasons for holding that the compromise in the present
case was a reasomable and fit one. Furthermore, it was never
alleged by the defendants that they were in a position to show
that Durga Dei had authority to sell the property in question
absolutely, or that there was any other claimant who could
come forward, and it has been admitted by the learned advocate
for the plaintiff that he hus no further claim against the defend-
ants upon foot of the covenants contained in the sale deed from
the Court of Wards, so far as the village of Mirpur Harrmpur is
concerned, .

We accordingly dismiss the appeal with costs.

Appeal dimissed



