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DBefore Ar. Justice Miller and M. Justice Mucpheraon,
ABDUYL MAJID (PrantiFs) v. JEW NARAIN MAHTO AXD OTUERS
(DEFCRDARTS).*

KRes judicala—Civil Procedurs Code (Act XIV of 1882), s, 13

The decigion of an issue in one of two suits tried together, which is
not appealed against, cannot be treated as res judicals so for ns the same
ssue iz concerncd in&n appeal from the decision in the other suit.

4, a ticcadar sued B for rent in tespect of a holding in the ticez. In that
suit B pleaded thathe was a partner of 4 in the Zicca transaction, and that
no rent was due from him in consequence thereof. B thon sued A for
an account of the partnership in the same transaction and 4 in that suit
lenied the parinership. Both suits were heard together by the Munsiff who
held 4 was nat a partner. [ appealed against the judgment and decresin
the account suit, but did not appeal against thet in the rent suit. 1t was
rontended on the sppeal that the question as to whether B was or was not
3 partner was res judicata, by reason of the decision in the rentsuit not heing
ippealed against snd having beoome binding,

. Held, thats. 13 of the Code of Civil Procedure did not apply, and that
he question was not res judicata. There was nobar at the time the issue woa
ried and decided by the Munsiff, and the A.ppal!ute Court was bound to
lecide the appeal upon the evidence..

TuE plaintiff instituted this suit against the defendant Jew
Narain Mahto and others for an account of 8 certain ficca trans-
action, alleging that he was a partner with the defendants there-
n; that the defendants had been managing and collecting the
ients on behalf of the partnership and had not rendered him
iny account or paid him his share of the remt; and that they
Jenied his right thereto. In the suit the defendants denied
hat the plaintiff was & co-partner, and contended that on this
account; the suit should be dismissed.

Prior to the institution of the suit Jew Narain and his co-
defendants had instituted a suit agsinst the plaintiff- for rent,
alleging that ‘they were the ticcadars ; that the plaintif wasa
tenant of ‘s portion of the-ticca property, and was liablé to pay
reat to them ; and that rent was-due from him: tp them,

# Appeal from Appellate Decree, No. 2394@ 1887, against the decree
of Baboo Troylokys Nath Mitter, Subordingte J udge of Patne,dated the 29th
of -July 1887, offirming the decree 0 Baboo - Pirno Chundet (3hose,
Munsif of Patns, dated the 24th of March 1887.
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1888 In that suit Abdul Majid pleaded, inter alio, that he wag 5
" apoon, partuer of the defendants in the ficca.

MAID The issues in the present suit were settled on the 20th Sep-
s NAMIN tember 1886, andin the rent suit on the 14th June 1887, and
the questmn, as to whether the plaintiff was or was not a partney
was raised in both suits.. The two suits were tried together
by the Munsiff, the evidence taken in onesuit being treated by
the consent of parties as evidence in the other. In the rent
suit the Munsiff gave judgment, holding that the plaintiff was
not apartner in the ficoa transaction, and in this suit his judg-
ment was to the effect that for the reasons given in his judgment
in the rent suit, he held that the plaintiff was not a partner, and
consequently it was unnecessary to try the other issuesin the suit.

He accordingly dismissed the suit with costs,

Against the Munsifi’s decree in the rent suit no appeal was
preferred, but the plaintiff appealed against the decree in this
suit. When the appeal came on to be heard before the Subor-
dinate Judge, a preliminary objection was raised on behalf of the
defendants, that, because the plaintiff had not appealed against
the decision in the rent suit, the question as to whether he was a
partner or not, was 7es judicate, and that the appeal should,
therefore, be forthwith dismissed.

This view 'was accepted by the Subordinate Judge, and. the
plaintiff’s appeal was dismissed on ' that ground.

The plaintiff then appealed to “the High Court, and on the
appeal firss coming on to be heard the case was remanded to the
Subordinate Judge, in order that he might arrive at a finding
upon the evidence agto whether the plaintiff was a partner or
not, the question of res judicafn being reserved for determina~

tion-after the judgment of the Lower Appellate Court on the facts
had been given.

On the remand the Subordinate Judge held. that the plaintiff
had proved his allegation that he was a. partner, and the appeal
now came on to be heard before the High Court.

Baboo Saligram Sing for the appellant,

Mr, 0. Gregory. and Mumshi Mahomed Yusoof for the reds
pondents.
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The judgulent of the High Court (MtrrER and MACPHERSON, J7.)

1888
was a8 follows :(—

AspuL
The plaintiff in this case brought a suit against Jew Narain M4t

Mahto and others for an account in regard to his share in a Jrw Nazane
certain #icon trensaction; his allegation being that he was o Mamra,
partuer with the defendants in that ticca. It appears that these
defendants had brought against him a suit for rent alleging that
they were the sole {iccadars,and that he, the plaintiff in this
case, that is Abdul Majid, as a tenant of a portion of the
ticeq property, was liable to pay rent.

In that sutt Abdul Majid, the plaintiff in this suit, amongst
other things, pleaded that no suit for rent would lie against him
as he was a partnerin the ticca. It is thus clear that the issue
whether the plaintiff in this suit, Abdul Majid, was a partner in
the ticca with the defendants or not, was common in these two
suits, .Evidence was taken in these two suits bearing upon this
issue, and' it seems that by consent of the parties the evidence
taken in one suit upon this issue was considered as evidence in
the other. The Court of first instance decided this issue against
the appellant before us, that is to say, it came to the conclusion
that he was not & partner in the ficca with the defendants
Against the decree for rent, which was passed against the
appellant, he did not prefer any appeal, but against the decree
which was made in the suit for an account, that is to say againsy
the order of the Munsiff dismissing Abdnl Majid’s suit, there
was an appeal preferred, On the appeal the tirst question that
had to be decided by the Appellate Court was whether the
appel lant Abdul Majid was a partner with the defendants in the
ticca transaction or not, and it was confended on behalf of the
defendants before the Lower Appellate Court that that question was
no longgr open between the parties, and that itcould not be
decided in the Appellate Court on the evidence, because the
matter was ves judicata, That contention rested upon the gronnd
that as the same question. had heen declded hetween the parties
in the rent suit, and as against the daclsmn ‘i the.rent suit fio
appeal was pleferred that decision, so far a3 this queatxon of
parinership is concewned, is.. final betwsen. the parties. in -the
present ewit for an account, The Subordinate Judge of Patnsy
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Baboo Troylokya Nath Mitter, who heard that appeal, was of
opinion that the contention of the respondents was right, and he
dismissed the appeal, not on the ground that upon the evidence
the plaintiffs’ aﬁegation of co-partnership was not made out,
but on the ground that the matter as contended for by the
pleader for the respondents was 7es judicain between the
parties. On second appeal this question was raised, wis,
whether the view taken by the Lower Appellate Court was
correch or nob, and the record was sent back to the Lower
Appellate Court to decide this issue, wiz., whether the appellant
was o partner or not upon the evidence, reserving the question of
res judicata on that occasion. If the decision of the Appellate
Court upon the evidence had been in favour of the defendants
the question of law, viz,, whether the decision in the rent suit
upon the question of partnership was res judicate or not, would
not have arisen ; but on remand the Lower Appellate Court has
found upon the evidence on the record, that the allegation of the
appellant, that he was a partner in the #icece transaction with
the defendants, was established, We have, therefore, now to
decide the question of res judicafa in this case.

We are of opinion that the Subordinate Judge, Babu Troy-
lokya Nath Mitter, was not right in dismissing the appeal, and
the appellant’s suit upon the ground that it was barred by s. 13
of the Civil Procedure Code. Section 13 says that no Court shall
try any suit or issue in which the matter directly and sub-
stantially in issue has been directly and substantially in issue in
a former suit between the same parties, or between parties under
whom they claim. Now the suit for an account was not brought
on the same cause of action as the suit for rent. What was con-
tended for was that the issue as to partnership could not be de-
cided on the evidence by the Appellate Court hecause that issue
had been decided against the appellant in the Munsiffs Court in
the rent suit, and no appeal had been preferred against the deci-
sion of the Munsiff in that suit. Now s. 13 says that no Court
shall fry any issue which has been directly and substantially in
issue in a former suit between the same parties. I omit the
word “suib,” because the question whether the present suit
ucold be decided dees not arise. Now in this case we know that
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that issue wis tried by the Court of first fnstance. There was no 1958
bar at the time unders, 13, because at that time that issue ~ smmor
had not been tried and decided, and therefore could be no bar dain
under s. 13 when the trial was held in the Court of first? i NM‘M“
instance. That being so, and the first Court having decided the

case on the evidence, we are of opinion that the Appellate Court

was bound to decide tho appeal also upon the evidence, That

Court was not holding a trial of the issue, and therefore = 18

could nob apply. The Subordinate Judge was deciding the

suib in appeal, the issue having been already tried in the Court

of first instance; and therefore the words of s 13 do not

warrant the decision of the first Appellate Court to the effect that

in that Court the matter was not open between tha parties. Nor

on general principles do we think that the view taken by the Lower
Appellate Court can be supported. The Court of first instance

tried the two suifs together, and npon the evidence taken in hoth,

the evidence taken in the one suit being considered as evidence

taken in the other by consent of the parties, and came toa
certain conclusion, The appellant hefore us, who was plaintiff

in one of the suits and defendant in the other, did not think it
~worth his while to appeal in‘one of these suits, but he did appeal

against the conclusion af which the Lower Court had arrived in

the other suit, and we do not see any valid reason why the
appellant should be deprived of his right to have the opinion of

the Appellate Gourt on a guestion which had been considered and
decided by the Court of first instance. 'We are, therefore, of
opinion that s 13 was not a bar to the Appellate Court’s
deciding the point on the evidence, and as that Court has decided

in favour of the appellant, that he was a partnerin the #oen
transaction, the case will now go back to the Munsiff to dispose

of it and try all the remaining issues arising in the case. The

costs of this appeal will be costs in the cause, and will abide the

firin] result.

H T H

Appeal gllowed, and ouse remanded.



