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APPELLATE CIVIL.

Bafore Sir Beriyy Richards, Enight, Chisf Justica, and Mr. Justice Tudbail,
EAMTA PRASAD {Derunpaxr) v. PANNA LAL (Prixres).”

Act (Local) No. IT of 1801 (dgro Tenancy Act), sections 28, 29, 80 afd B4~
Buproprictary tenont~-ortgoge from exproprisiary lenant holding over
after ejectment of morigagor——Rent ot fiwed by agreemend or by @ decre of.
the Court--Right of zamindar to vecover vent.

@ and H, were zamindars who owned some sir land and an ocoupancy
holding, They executed a usufrustuary mortgage of their sir land and oceu-
panoy holding in favour of K, and the predecessor of J. Tn exacution of  money
deores against G. and H, their zamindari rights were sold and P. purchased ths
game, Subsequently, in execution of 5 deeres for arrears of rent, P, got @ and A,
ajacted by the Revenue Qourt, ILater on P.gob K. and J. the morfgagees also
ejeoted by the Revenue Court, P, then brought a suit against K. and J, for
arvears of rent for the period befween the ejectment of @ and H. and their own
ejestment, ‘

* Hyld thab P. was not entitled to recover tho rent in regard to the period of
time between the two ejectnents as the rent had not been fized sither by agree-
ment between the parbies or by o decres of court.

Tars was an appeal under section 10 of the Letters Patent

from a judgement of a single Judge of the Court. The facts of the
case are stated in the judgement under appeal, which was as fol-

lows =

“This and the connected appeal Wo. 343 of 1911 arise out of two suits
brought by thervespondent Panna Lol for arreara of rent under the following
circumstances. Godha snd Flamir Singh owned certain zamindari shares fo
which gomo sir lands apperfained. They had also an ocoupauncy helding in
ancthor sheze of which they were nob proprietors, On the 10th of March, 1897,
they exeoutted a usufruchunry morbgage of their sir and occupsnoy lands in
favour of Kamba Pragad and Malihen, The rights of Malkhan subsequently
vestod in Thandu, In eseoution of o monsy decree against Godhs and Hamair
Singh 'thei? zamindari rights weresold by auction and were: purchssed by the
plaintif Panas Dal.  On the Gth of September, 1906, Panna Lal sued Godhaand
Fiami: dingh for arrears of renk of the sir land, Kamta Prasad and Jhandn
were nob parties to this sult. On the 15th of September, 1308, the claim of
Panna Lol was decreed, the defendants Godha snd Hamir Singh having filed &
confesion of judgement, - On the 29th of November, 1906, these persons were
ejected fzom, the bolding. Kamta Prasad, however, continued in possession, and
accurdingly, on the %i% of August, 1909, Paana Lul sued him and Jhandu in the
Revenne {ourt for cjectmend, They mob wp tlieir morigage, but the court of
tirgt ingtance held that they were temomts withoul rights of oceupancy and
ordored their cjoctimsnt, From the order of tho court of first instenca they
uppoaled fuab fo the Commiseioner wnd aftorwards to the District Judge. The.

" #Appesl:No, 52 of 1912 und cr wation 10 of the Letters Patent,
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latter held that the appeal was time-barved and dismissed it. From the decision

- of the Distriot Judge, the application for ravision, No, 4 of 1912, which has just

now been decided, was filed, That application having heen dismissed, the order
of the Disirict Judge has become final, and recessarily the order of ejestment
made by the Assistant Collector on the 12th of March, 1910, has become final,
In pursuance of this order Kaméa Prasad and Jhandu have been sjected. On
the 22nd of Mareh, 1910, Pauna Lial brought the two suits out of which this and
the sonnected appeal arise for arrears of rent for the period hetween the date of
the ejectment of Godha and Hamir Singh and that of the ejectment of Kamia
Prasad and Jhandu, The claim was decreed by the court of fivst instance and
the desision of that eourt was affirmed by the lower appellate Court. The first
contention in this appeal is that the mortgage of the sir lands included a mort-
gage of the proprietary rights in those lands and thal, therefore, the purchase
by the plaintiff was subjeet to the mortgage in favour of Kamta Prasad and
Mallchan and the present suit for arvcars of rent could nob be brought against
the appellant, As to this the terms of the mortgage deed of the 10th of March,
1897, clearly show that what was mortgaged was only the right fo cultivate the
sir lands and the lands held as an cccupancy holding, The proprietary rights
in the si» lands were not ineluded in tho morbgage. The mortgago dead in
specific terms vecites that it was a mortgage of the right to cultivate (hag kashi ),
so shat it was & morbzage of the right to cultivate the sir lands. As affer the
gale of the zamindari, the sir lands ceased to be sir, the mortgage may be deemed
to have attached to the exproprietary rights acquired by Godha and Hamir Singh
on the sale of the zamindari right, Therefors Kamfba Prasad and Thandu became,
a8 regards the sir, mortgagees of the exproprietary rights. For non-payment of

arrears of ront the mortgagor having been ejected, their rights ag morfigagees defer-
mined with the detexmination of the exproprietary tenansy, If the mortgagees
wished to maintain the exproprietary vights, they ought to have paid fhe rent
payable in respect of the expropristary holding and they ought to have paid off
the amount on the decres passed against the expropriotary tenants. Thers was
no obligation on the landholder fo sue the mortgagees. He properly sued his
tenants and obtained a decres for vent and for non-paymont of the amount of the
deerse ho took out ejectment proceedings and thereby determined the fenancy,
50 that, o8 vegards the sir lands, the appellant cannot contend thab his rights

ag mortgagee still subsist, As I have said above, the appellant was cjected

under the deoree passed by the Assistant Collector on the 13th of March, 1910,

but during the interval between the dstermination of the {enancy and the fina]

sjeotment of the defendant appellant he remained in possession. He wag

allowed to continus in possession, and, as the courts below find thab his posses-

sion must bs deerned to have been that of a tenant on the same xent on which

Godha and Hamir Singh held the lands, it was nob necessary to sue to assess

him with rent, As pointed out above, upon the dotermination of the tenancy
the morfgage also determined, and subsequently to such determination the mort-

gagees must be deemed, a8 held by the Revenue Qourf, to have been the plain-

tifi's tonants, As suoh tenants they were liable to pay rent, and it is reasonable

" toinfer that their tenancy was oné of the understanding that the rent which

thelr morbgagors paid should be paid by them, In my opinion fhe view taken
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by the court below isright and this appsal must fail, I, accordingly, dismiss it
with costs, 7

Against this decision an appeal was preferred under section 10 %;-:1;;
of the Letters Patent.

Munshi Girdhari Lal Agarwala, for the appellant,

Munshi Benode Behayi, for the respondent,

Riomarps, C. J., and Tunpary, J. : —The facts oub of which this
and the connected appeal No. 51 of 1912, have arisen are set out
o length in our judgement in L, B, A. No, 49 0f 1812, Those two
appeals arise oub of the two suils for rent therein mentioned.

We find it inipossible to hold that the plaintiff respendent is
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entitled to recover the rent which he claims in regard to the
period of time between the two ejectments, Admittedly no rent
was fixed as between the present parties, either by agreement
or hy decree of court, Section 84 of the Tenancy Act (II of 1901,
Local) clearly does not, and was never intended to, apply to the
circumnstances of the present case. It welates to the case of a
person taking possession for the purpose of cultivating as a tenant
without the consent of the landholder. -

Here the present appellant defendunt took possession with
the {ull consent of the landholders Jodha and Hamir Singh in the
year 1897, It is true that the labter by operation of law became
the exproprietary tenants and have heen ejected and that the °
appellant continued to occupy the land, Section 34 clearly does
not apply.

Section 28 of the Act applies to the case of 2 subletting by
a tenant before the commencement of the Act or a sub-letting
subsequent to the Act in accordance with the provisions thereof.
In the present case there was ne sub-letiing prior to the Act by
o tenant and there has been mo sub-letting since the Act came
into force, in accordance with the provisions thereof, This section,
therefore, does not apply.

Where the tenant has sub-let, otherwise than in accordance
with the provisions of the Act, section 20 applies. It gives the
v Iandholder the opiion of enforcing or not the covenants bet-
ween the tonant and sub-iemant. Jn the present casethe plum
tiff respondent is not seeking to enforce apy such covensnt; no
was there any sub- lettmg subsequent fo the acquisition hy Jodha
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and Hamir Singh of their exproprietary rights, unless we hold that
mortgage operated as a sub-lease with effect from the date of the
acquisition of exproprietary rights. Section 80 of the Act merely
states thab the interest of a sub-tenant cesses with the extinction
of the interest of the temant for whom he belds. The plainsiff
does not in the present suit seek to enforce the terms of the con-
tract between the appellant and Godha and Hamir, He puls
them entirely on one side. Therefore we can find no provision in
the law which enables him to enforce, as againsi the appellant,
the contract between himself and the exproprietary tenants,

Unless he is entitled to recover this rent by some provision of
the law, in the absence of a contract befween the parties, or a
decree of court, he is not entitled to recover it

For these reasons we wust hold that the suit fails. We allow
the appeal. The suit will stand dismissed with costs in all courts.

Appeal allowed,

Befora Mr, Justico Tudbali and Mr, Justice Muhammad Bofig.
BHAGWATI PRABAD (Pramrrer) v. BEAGWATI PRABAD axp
ornuns (DITFERDANTE)®.

Act (Liocal ) No. ILT of 1901 (United Provinces Lasd Revenue Act), seclions 111,
112, 233 (% )Partition~Hindu laweJoint Hinduw fomily—Minoe—No
Recessity for minor to be specially repressnted én purtition proceedings,
Wherea partition of the property of & joint Hindu family in which one of

the members was & minor was found to have been properdy earzied out with due

regard to the inferests of the minor, it was %igld tobo no ground for upsetting
the parbition, wero such a course possible having regard o sostion 233 () of the

United Provinces Land Revenua Ach, 1901, that the miner was nob represented

in the partition proceedings by » formally appointed guardian. In such civeums

stances & minor member of the family is suitably represemted by the managing
member or members,

TS was & suil for a declarabion that the plaintiff was no
bound by certain partition proceedings. The facts are fully set
forth in the judgement. Shortly they were as follows tm-

The proceedings were instituted by the defendants against the
plaintiff and ofher members of his family, The plaintiff was a
minor when those proceedings were instituted. No guardian
was formally appointed to represent the plaintiff, but the major

# Second Appeal No. 626 of 1911 from & decree of ¥, D, Simpeon, District
fudge of Goruichyuz, dated the 1st of May, 1911, roversing a decroe of Harbandhan

Lad, Adéitional Subordinate Judge of Gorakbpur, dated the 26th of November,
1910,




