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in the circumstances of the case that the record should be placed
before the present District Magistrate so that he may examine
it himself and see whether or not it isany longer necessary to
keep the opposite party under his bond. I direct accordingly.
Order set aside.
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Before Mr. Justice Tudball end Mr. Justice Muhamnmad Rafig.
BALDEQO PRASAD swmp snorsrr (Prararives) u. KUNWAR BAHADUR
AND ANOTHER { DEFENDANTS)¥
Cods of Ciwil Procedwre (1908 ), order IX, rule 8—dAppeal- Dismissal for non-
appearance of appellant—Appellant present but unrepresented and unable

to argue the appeal IimselfmProcedure.

On the date fixed for the hearing of an appealone of the two appellants
(the other being a woman) appeared before the court and applied for an adjourn-
ment to enable him to procure the attendance of his pleaders. He was called
on to argue his appeal, bub he said he had nothing to say, and thereupon the
appeal was dismissed on the ground thatit had not been supported. Held thab

_ in thess oircamstances $he court was not justified in dismissing the appeal for
want of prosecution, hub was bound to consider the grounds of appeal and to
decide the case on the merits,

In this case the appellants, Baldeo Prasad and Musammat
Ram Piari filed a partnership suit in the court of the Subordinate
Judge of Fatehgarh., The suit was disrmissed. They filed an
appeal in the court of the District Judge, This appeal was
adjourned several times either on the application of the parties
or by the court suo mastw. Finally it was fixed for the 20th of
December, 1911,  On that date the male appellant appeared and
asked for two days’ adjournment to procure the attendance of his
pleaders. Thereupon the court called upon him to argue the
case himself, and, on his confessing his inability o do so, procesded
to dismiss the appeal as not being supported. ' The appella.ntﬂ
preferred the present appeal to the High Court.

Dr. Tej Bahadwr Saprw and Babu Durge Charan Banemz
for the appellants.

" Babu Swrat Chandra Chaudhri (for Dr. Satish Chandro

Bumorjiy for the respondents.

* Second Appeal No. 871 of 1912 frowmi a deerce of Il B, L. P. Dupernex -

District Judge of Farrukhalad, dated the 20ih of Decombor, 1911, confirming &
decres of Gauri Bhaukar, Subcrdinate Judge of Faichgurh, dated the 7th of
Mareh, 1911,

1912

Bmu.s: Dag

PARTAB
L10i(c): 8

191,
December, 3.



1912

" BALdro

PragAp
v,
Kunwiar
BanADUR.

106 THE INDIAN LAW REPORTS, [voL. xxXv.

ToupBALL and MumaMmap RariQ, J.J.. —This appeal arises
out of the following circumstances. The plaintiff appellants Baldeo
Prasad and Musammat Ram Plari filed a partnership suitin the
Subordinate Judge’s against the two respondents. The suit was
dismissed. a’they filed an appeal, which was admitted on the 17th
March, 1911, in the court of the District Judge. The date fixed
for the hearing of the appeal, was the 6th of June. On the 31st
of May on the application of the respondents the court fixed the
12th of July instead of the 6th of June. On that date the
appeal was not heard, as the District Judge had no time by
reason of other work, It was adjourned to the 28th of July.
Again the court suo motu adjourned the appeal to the 28th of
September. On that date at the appellant’s request and with the
consent of the respondents the appeal was adjourned to the 8th of
November. On the 3rd of November the court of its own motion
fived the 6th of December for the hearing of the appeal. On this
date the respondent’s pleader was absent having gone to the Delhi
Durbar, The case was adjourned for this reason to the 20th ef
December. So far the case had been adjourned only once at the
request of the appellants and twice at the request of the
respondents and three times for the convenience of the court. On
the 20th of December the male appellant Baldeo Prasad appeared
and applied for two days' adjournment to secure the atbend-
ance of his pleaders, One of them had gone to Agra and was
expected back on the 22nd of December. The other had gone
into the camp. There is no order on the application, but appar-
ently it was rejected and the Judge called on the male appellant
to argue the case. Not being a lawyer, the man was unable to
do s0, and fairly said that he had nothing to say. The learned
Judge’s judgement runs as follows : —“ Respondents’ pleader urges
that as the appeal is not supported it should be dismissed. I
agree.” For this reason the District Judge dismissed the appeal
without going info the merits. The female appellant Musam-
mat Ram Piari subsequently filed an application for hear-
ing on the ground that sufficient cause for her non-appearance
could be established. This application was rejected. There are
two appeals before us, one from the original decree and the other
from the order rejecting the application of Musammat Ram Piari.
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It is quite clear that the learned District Judge is wrong, To ask
a nonrlegal appellant to argue his case is asking for what is practi-
cally impossible. The application for adjourpment shows clearly
and distinetly that he did not wish to drop his appeal. He wish-
ed to press it. The bare fact that he could not argue it did not
justify the District Judge in dismissing it. It was necessary for
him under the circumstances to consider the grounds of appeal
and to decide the case on the merits. This he has not done.
We therefore admit the appeal, set aside the decree of the District
Judge and remand the case to his court with directions to re-
admit the appeal to its original number in the register and
to dispose of it on the merits. Costs will follow the event,
Appeal ellowed and cause remanded.

Before Sir Henry Richards, Enight, Chief Justice, and Mr. Justice Bunerfi,
SABTA PRASAD Axp avorER (Darewpaxts) v. DHARAM KIRTI SARAN
. AND 0TEERS (PLarvtIrgs).® ,
Arbitration— Award—Party to the suit not made parly lo the submission fo arbi-
tration—Party so omitted not & necessary party to the suit.

Held that an arbitration and an award mads in the course of & suit would
not be rendered invalid by the mere fact that a party whose name was on the
record, but who was not & necessary party fo the suit, was hot madea party to
the arbitration proceedings

In a suit for partition of the property of a joint Hindu family
between two branches thereof, the widow of one of the members of
the family was madea party defendgnt. The subject matter of thesuit
was referred to arbitration, but to the submission the widow was not
aparty. An award was made, upon which a decree followed which
was in accordance with the reward. Against this decree the defend-
ants appealed upon the ground that the widow was no pariy to the
arbitration proceedings upon which the decree rested.

Mr. B. E. 0"Conor and Maulvi Ghulam Mujtuba for the appel-
lants. ;

Mr. A, H. C. Homilton, The Hon'ble Pandit Madan Mohan
Malaviya, Babu Jogindro Nath Chaudhri, Babu Satya Chandra
Mulerji, Munshi Girdhuri Lal Agarwals, Munshi Benode
Behari and Pandit' Bama Kant Maloviye, for the respond-
ents,
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