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Before Mr. jMtice Ttidball.
EMPBROB V. PHULEL *

ActFo.XLVof 1860 (Indian lem l Goile), sections 1B2, 193—
8tatevieiit made to the MapstraU as head of the police and iiat as a viagis-
traie.
P. appeared before a District Magistrate and made a statement ia which he 

aecitsed a certain polios officer o! having heate.n him, demanded a bribe of him 
and looked him up in the police hawdat. He stated, howevsij that he did not 
wish to make a complaint, but only desired that an inquiry should be made. 
Novorfcheless the Magistrate examined P. on oath, and subsequently, the 
charge having been found to be baseless, P. was oonvicted un^er sections 182 
and 193 of the Indian Penal Code, Held that, inasmuch as P. had expressly 
stated that he did not wish to make a complaint, the statement must be taken 
to have been made to the District Magistrate, not as magistrate, but as head of 
the district police, and the conviction under section 193 of the Oode could not be 
upheld.

The facts of the case are fully set forth in the jtidgement of 
the Court,

Babii Lalit MoJmn Banerji (for Mr. F . WalldGh), for the 
applicant.

The Assistant Goyernment Advocate (Mr. R. Malcomson), for 
the Orown.

TuDBALli, J.:—The applicant Phulel went to the District 
Magistrate and made a statement before him that a certain police 
officer had beaten him, demanded a bribe from him and locked 
him in the police hawalat. He added that he did not wish, to 
make a complaint, as it would not be possible to prove the com
plaint, but he wished the District Magistrate to make an inquiry 
so as to prevent the police officer behaving tyrannically towards 
him. In spite of the fact that he stated that he did not wish to 
make a complaint, the Magistrate made him take the oath and 
make a stafcfement. Inquiry disclosed that the charge was ground
less. Phulel was put on his trial under sections 211 and 182, Indian 
Penal Code. The Magistrate came to the conclusion that sec
tion 211 did not apply as the man distinctly refrained from in
stituting a complaint, but held that he was guilty of offences 
under sections 182 and 193j Indian Penal Oode, and sentenced
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him to separate sentences for each of those offences. On appeal 
the learned Additional Judge held that the man had committed 
only one offence and that he should not he punished twice over 
for the same act. He held that the facts established an offence 

‘under section 193, Indian Penal Code. He maintained the con
viction and sentence under that section and set aside the con
viction and sentence under section 182. It is quite clear that 
when the applicant stated that he did not wish to institute 
■criminal proceedings or make a complaint, the Magistrate was 
not moved qm  Magistrate, hut- only as district head of the 
police. It was unnecessary and perhaps unlawful for the Magis
trate under these circumstances to have forced the man to take 
an oath. As the Additional Judge has said, the man committed 
only one offence. He either committed an offence under sec- 
tion 182 or 211, Indian Penal Code. The conviction under 
section 193 cannot stand. I, therefore, alter the finding of the 
court below to a conviction under section 182, Indian Penal 
Code, and I maintain the sentence of three months’ rigoTous 
imprisonment which was originally imposed under that section,

Gonviction attend,

Before Mr. Justice Tudball.
BANABSI DAS v, PARTAB SINGH «

Onmiitd Frooedure Code, sectimi l%—S&ourity to h&B ih& gectcfi—.Proceciw— 
Â êal-̂ nfumdkticfth 

A Pistrict Magistrate taking action under seotioa 125 of the Oofle of 
Criminal Procedure cannot treat an application made under tliat section as am 
appeal and reverse tlie order of a first class Magistrate bn the faotg. If ha 
considers tie  order to be wrong on the merits he can exercise his rerisional 
powers and submit the record to the High Ooutfc t but the caacellation of bonds' 
contemplated by section 125 can only ba on the ground that the bonds ara no - 
longer necessary.

Ijt, thk case one Partab Singh was bound over by- a 
magistrate of the first class to keep the peace. Partab Singh 
applied to- the District Magistrate, under section 125 of tlie Code 
of Criminal Procedure for. cancellation of the bonds. The District . 
Magistrate treated this application as an appeal; went into the 
evidence; passed an order accepting the appeal, and cancelled

* Criminal Revision No* 802 of 1913 from an order of Mahadeo Prasad* 
Officiating District Magistrate of Muzafiarnagar, dated the 19th of Septenabfir,  ̂
1912.
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