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OB' W a b d b .

1912 In the face, liowever, of your order of 23r<i B̂ ebruary, 1912, 
order XVI, rule 33, of Civil Procedure Code, and taxing officer’s 
ruling of 27th February, 1912, in S. A. No. 680 of 1911, where a 
part of the property was exempted in the decree, I do not agree.

“ But the matter is one of general importance, and under section 
5 of the Court Fees Act, I beg to refer the matter.”

The following decision was given by the Taxing Judge. 
Tudball, J. :—This case is clearly distinguishable from the 

case in F. A. No. 197 of 1912, Here various properties have been 
held separately liable for sejjarate sums of money. The present 
appellants are transferees of two parts of property which have 
been held liable for specific sums of money. If they succeed in 
their appeal it is only those properties which will be released from 
the operation of the decree, and it is only these sums which the 
decree-holder will lose. The rest of the decree-holder’s decree for 
various other sums and for various other properties will still hold 
good even if the appellants’ appeal succeeds. The correct stamp 
on this appeal will be Rs, 365. I allow one fortnight to make 
good the deficiency.

Order accordmgly.

1912, Before Mr. Justice Tudiall and Mr. Justice Muhmnfmd Bafiq.
BALDBO SINGH ahd another {PtAiimOTs) KALKA PEASAD amd ahoiheb 

(Dbmitoakts.)®
Aot No. 711 of 1870 (Court Fees Act), sectimi 7, clause IX —Suit for sale on a

mortgcu}e>—Gouri fee payable in a]p$eal— 7due of the subject matter<=-.
Amomit declared dm on date fixed for ;gayment.
A decree for sale on a morigaga declared that on the date fixed for paymeat 

a speoified sura would be due from the mortgagor, wMoh iacMed interest ;̂ e/sv- 
dente Uie,

Seld that tte  court fee payaTjle in appeal from such, deeree was to fee 
aasessad, aot 'on the araouut cMrasd in the suit but upon the araount with 
iateiest Kie found due by the court of first instance at thadatefizad
for payment.

T h e  question in this case was as to the amount upon which the 
court fee is payable on a memorandum of appeal against a decree 
awarding mortgage money with interest pendente Vd& to date

^SeeondAppeal JHo. 251 of 1812 froma deorea of B. 0  Alien, District Judge 
of Mainpuri, dated the 21st of Dsoember, 1911j Eevereiig a decree oiP«i,ta| 
Singh, Additional Subordinats Judge of SitawaH, 4 ted  the 10th of Jaly, mi,



of payment and declaring tlie amount so awarded, The following 1912
extract from the office report gives the material facts.

“ The plaintiffs brought a suit for recovery of Bs. 1 1̂91-11-6 Singh

on account of principal and interest calculated up to the date of FAr.irA
suit on foot of a mortgage, dated the 7th December, 1885, executed 
by the ancestor of the defendants in favour of one of the plaintiffs 
and ancestors of the other plaintiffs.

“ The court of first instance decreed the plaintiffs’ claim with 
future interest; till the expiry of sis months from the date of decree 
at the bond rate and allowed no interest thereafter. A decree 
for sale under order XXXIV, rule 4, of the Code of Civil Procedure 
was accordingly drawn up which awarded to the plaintiffs a sum 
of Es. 1,487-7-6 composed of the following items.

Es. 1,191-11-6 amount claimed.’
Es. 129-12-0 pendente lite interest.
Rs. 166 costs of the suit.
(Total Es. 1,487-7-6.
“ Against the said decree the defendants preferred an appeal 

to the lower appellate court valuing it at Es. 1,191-11-6, the 
amount originally claimed by the plaintiffs, and paying a court 
fee of Es. 85, as was paid by the plaintiffs on the plaint, 
and praying for a reversal of the decree of the court of first 
instance. The only ground taken in the memorandum of appeal 
was to the e f f e c t I t  is fully proved from the evidence and ̂ 
probabilities that the consideration of the bond in suit has been 
paid off. The lower court is not right in its finding to the 
contrary.” The lower appellate court allowed the appeal and 
dismissed the plaintiffs’ suit. Hence the plaintiffs have preferred 
this second appeal.

“ According to the long established practice of this Court I  
reported on 18th June, 1912, that the proper valuation of the 
appeal inclusive of 'pendmte lite interest was Es, 1,821-6-6 on 
which a court fee of Es. 95 was payable, and that a court fee 
of Es. 85 having been paid there was therefore a deficiency 
of Es. 10 due by the defendanfcs for t;ie lower appellate court;,
The report was initialled by the loarned valdl for tlie dcifeiidun(:S 
respondents" on the 20fch June, 1912. He t]id not' dispute the 
accuraisv of the renort within three weeks thereafter i.ind«r rule 10,
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1912 chapter III. The report was laid before the Hon’ble Judge
'bai:d̂ ~" receiving applications by order of the taxing officer. The

S in g h  Hon’ble Judge ordered the matter to be laid before the taxing
Kadm officer who after referring the matter to the learned counsel,
Pbasad. consulting the Hon’ble Taxing Judge, to the best of my

recollection, passed the following order on the 22nd July, 1912. 
‘It is not open to the learned vakil to dispute the accuracy of 
the office report now. He should have objected within three weeks 
of the 20tli June, 1912. He is time-barred by rule 10, chapter
III, High Court Rules.’

“ On the matter coming on again before the Hon’ble Judge re­
ceiving applications on 6th August, 1912, the report was disputed a 
second time, and it was directed that the matter should be referred 
to the Bench hearing the appeal.

“ In spite of the order of the taxing officer with reference to the 
Hon’ble Court’s Rules quoted above, it is, I respectfully submit, 
expedient thab the question of pendente lite interest should be 
decided once for all as there are several other similar objections 
raised-by the learned vakils in other cases and our present taxing 
officer has been pleased to order that they should be kept in 
abeyance pending orders of the Hon’ble Court in this particular 
case.’*

The taxing officer thereupon recorded as f o l l o w s I t  is im­
portant that a final decision should be reached on the questions 
raised by the taxing clerk. I am in entire agreement with the 
decisions of the previous taxing officers Messrs. Hose and 
Burkitt.”

Babu Bital Frasad Qhose for the respondent.
The words the amount claimed ” in section 1 of the Court 

fees Act mean, the specific amount claimed in the plaint, that 
is, the amount of principal and interest up to the date of the suit. 
There being no provision in the Act for paying court fees upon 
interest pendente lite, upon the analogy of the provision of section
11 of the Court Pees Act relating to mesne profits, it follows that 
the words ” subjcct matter in dispute” in article 1, schedule 1 of 
the Act must mean either the whole or a portion of the “ amount 
claimed” which was the only thing upon whicii the partis 
Joined ipiie. In the'present case the [appellants in thelowe?
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appellate court did not challenge the adjudication of the court of 1912
first instance with regard to interest pendente life under section 34 
of the Code of Civil Procedure. Therefore no question of such Sibgh

interest ever formed “ the subject matter in dispute in appeal ’’ to eaiki
that court, f&mn,

(The Hon’ble Dr. Bmdar Led, for the appellant, was not called 
on to reply.

T udball and Muhammad E afiq, J. J.:—This suit was one for

sale on the basis of a mortgage. The plaintiffs claimed a certain 
sum as principal with interest up to the date of institution to­
gether with pendente Ute and future interest and in default of 
payment, asked for sale of the property. The main defence was 
that the debt had been satisfied. The first court held in favour 
of the plaintiffs and passed a decree, which is worded as follows

“ This suit coming on this 10th of July 1911, it is hereby 
declared that the amount due to the plaintiffs on account of 
principal, interest and costs, calculated up to the 9th day of 
January, 1912, is Rs. 1,487-V"6 and it is decreed as follows. No 
order is passed as to future interest.

(1) That if the defendant pays into court the amount so 
declared due on or before the said 9th day of January, 1912, the 
plaintiff shall deliver up to the defendant or to such person as he 
appoints, all documents in his possession or power relating-to the 
property and shall, if so required, retransfer the property to the 
defendant free from the mortgage and from all incumbrances 
created by the plaintiff or any person claiming under him.

(2) That, if such payment is not made on or before the said 
day of 9th January, 1912, the mortgaged property ora sufficient 
part thereof, be sold, and that the proceeds of the sale,

From this decree the defendants appealed, and the sole ground 
of appeal was that it had been fully proved by evidence that the 
consideration of the bond had been paid off. They valued the 
appeal at Es. 1,191-11-6, the amount of the principal, pins in­
terest up to the date of the institution of the &uit, ris claimed by 
the plaintiffs, and tlicy paid court fees accordingly. The lower 
appellate court held in their Evour and dismissed the suit on a 
preliminary point. The plaintiffs liave come up here on appeal.
The taxing officer has reported that the defendants pn their
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1912 memorandum of appeal to fclie lower appellate court ought to have
—o~- paid court fees on Es. l,321-7>6, the amount decreed against them

S in g h  by the court of first instance, which included interest subsequent
to the dat© of institution. The court fee payable by the defend- 

Pkasad. ants in the lower appellate court is an ad valorem fee according
to the amount or value of the subject matter in dispute in 
appeal. In view of the wording of the decree granted by the 
court of first instance it is quite clear that the amount or value 
of the subject matter in dispute is Es. 1,321-7-6 (exclusive of 
costs) which the defendants had been ordered to pay on or before 
the 9th of January, 1912. It may be that the decree is not pro­
perly drawn up, but we cannot go behind the decree in deciding 
this matter. It is quite clear that as the decree stood it imposed 
on the defendants a liability to pay a sum of Es. 1,321-7-6 on a 
fixed date and by the appeal they sought to set aside that 
liability. An argument has been strongly pressed upon us that 
in the cii’cumstances of the present case the subject matter of the 
appeal is the same as the subject matter of the suit, ie. the value 
of the plaintiff’s claim. In our opinion, the decree being as it is, 
hhere is no force in this contention. The value of the subject 
matter of the appeal before the court below is as we have stated 
above. The defendants must make good the deficiency as re- 
norted by the taxing officer.

Order aocordmgly.
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i9iS Befom Sir M&WJ Biohards, Knighi Ghief Justioei and Mr. Justiae Sanerji,
Jjfommuk 27. SAIYID ALI (Pla.ihsib>p) v. ALI JAN (Pbinoipal BBMSBAia’) ahd
----------- -—  SAJJAD HUSArtT and othebs {JProfomd DETOHDma)

OivU Froceduro Code (1908), section 92 [i] —Procedtm—'Muham'madafi law-— 
for a puUiapurpse of a roUgwii/S or oharitabk nature.

Where a tiust is a trust created for a public purpose of a religious or ohaTikble 
nature (in this case a vi&qt under the Mutammadain law) no suit oaa be main-, 
taiaed for the removal of a duly appointed trustee, aave in oonformity with the 
provisions of section 92, sub-section (1), of the Code of Oivil Procedure,

The facts of this case were as follows 
One Sahib Ali erected a mosque and an /wi<xm5arff at Jaun-’ 

pur. After his death his wife Bikani Bibi bccti-rrtc owner, and iu 
1856 she executed a deod of endowment with respeci, Lo this

*Mrst Appeal No, 119 of 19H from adeoreo’ of Keshab, Deo, Subordinate 
M g e  of Jauapur, dated the 16th o! January*, 19H


