
1912 we should re-introduce the confusion which the Act was designed
"&'r.r,Aw nrn~ remove. If the plaintiff relies upon a grant of probate or 

KsAsr letters of administration, he must show that the grant was made
to him, and we see no reason why it should be otherwise in the 
case of a succession certificate. The result is that the plaintiff, 
in our opinion, was not entitled to maintain this suit.

It was suggested that we might adjourn the case in order that 
the plaintiff might apply for a certificate. We cannot allow thisj 
as the plaintiff cannot be permitted to convert a suit by him as 
assignee of Farzand Ali into a suit by him as holder of a certifi
cate authorizing him to collect debts due to Bahadur Khan. The 
appeal is allowed and the suit is dimissed with costs.

Afpm l allowed.
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ElYISIONAL CEIMINAL.

Before Mr. Justice TudbaU.
ANGAH &KD OTHEBS V. BAM PIBBHAN.^

OnminalJProcednre Cods, sections 203, 4ŝ l Oomplaitit smimarily rejected—.
FurtJier Notice to person com’plained against ■ftoi Mcmary.
A notice to a porsoa against whoia a complaint ja made is quite unnecessary 

wliere it is souglit to set aside tlie summary order rejecting tlie complaint in n,. 
proceeding to wliioli he was actually no party.

A complaint made against Angan and others was summarily 
rejected by a magistrate of the first class without calling upon 
persons complained against. Subsequently a fresh inquiry into 
the subject matter of the complaint was'ordered by the District 
Magistrate, again without notice to Angan and others. Angan 
and others applied to the High Court for revision of this order 
upon the ground that it could not have been legally passed with
out notice to them.

■ Mr. B, K. Sorahji, for the applicants
It is a well-established principle of criminal law that no order 

should be passed to the prejudice of any party by a court exercising 
appellate or revisional powers without giving that party an oppor
tunity of showing cause against the passing of such order. Although 
section 437 of the Criminal Procedure Code does not expressly 
provide for the giving of such an opportunity, yet precedents have

*Oriminal Eevision No, 822 of 1912 from an order of E. M. Nanavatty,,. 
District) Magistrate of Btidaun, dated the 21st of September, 1912., ' '



laid down the rule that it should be given. I rely on the case of 1912 
Queen-Bmpress y , Ajudhia (1) and on the cases cited therein. It ' 
is true that those were cases where the accused person was dis- 
charged, and not cases where the complaint was dismissed forthwith PuteiiAKr. 
under section 203, without making the accused person a party, 
but as regards the advisability or desirability of giving notice to 
the party affected there is no difference in principle between the 
two cases.

[T u d b a l l ,  J., referred to Mir Akwa-d ffossein 1, Mahomed 

Askari (2) and Qmen-JSmpress v. Pvran (3)].
Mr. (?. F. Dillon, for the opposite party, was not called upon,
Tudball, J.—One Ram Pirbhan cdias Ram Par pan filed a com

plaint in thecourt of a first class magistrate against the present app
licants, preferring a charge of defamation against them. The peti
tioner’s complaint was dated the 21st August, 1912, but was filed in 
court on the 22nd of August. The Magistrate recorded the complai
nant’s statement on oath and forthwith dismissed the complaint.
The complainant at once went to the District Magistrate in revision 
and the latter ordered a further inquiry. The applicants come to 
this Court in revision against that order and the main contention 
is that the order was passed behind their back and without notice 
to them and is therefore bad in law. In my opinion there is no 
substance in the contention for the simple reason tiiat there has 
been no order of discharge whatsoever. They at no time had been 
called upon to appear and defend. The Magistrate has simply 
dismissed the complaint without any inquiry whatsoever. Under 
rulings of this Court it would have been open to the same magis
trate to accept a fresh complaint by the complainant on the same 
facts and to have taken action thereon and to have made an 
inquiry. To the same effect is the decision of a Full Bench of 
the Calcutta High Court. In my opinion a notice to a person 
against whom a complaint is made is quite unnecessary where it 
is sought to set aside the summary order in a proceeding to which 
he was actually no party. In the preseni; insl.ance the complaint 
was dismissed witliout inquiry and at the v&vy least; fclie complain- 
xnt was entitled to an inquiry oven though only under section
202, Criminal Procedure Code, It was open to the court to make 

(!) (1898) I.L.E. 20 All., 33&. {‘2) (1885) T.L.R., 9 AHj 85.
|a) (1902) I.L.R., 29 Oalo., 726.
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an inquiry under section 202 of the Code or after issue of summons 
to the accused person. My attention has been called to certain 
rulings of this Court, e.g. Queen Empress v. Ajudhia (1), but an 
examination of these rulings shows that they were all cases in 
which the accused was tried and discharged and a further inquiry 
was ordered behind hia back and without notice issued to him. The 
present is not a case in which it was necessary to issue notice to 
the accused persons before ordering further inquiry. I therefore 
reject the application. The proceedings which have been stayed 
will be continued.

Application rejected.

PEIVY COUNCIL.
SURAJ NAEAIN iSD ATSOTHES (PLilSTIFFS) D. IQBAL HAEAIN iHDOIHBSB 

(Des'ekdahts).
[On appeal from the Oourl of the Judicial Oommissioner of Oudh, at Lucknow.] 
Hindu famUy~-Allegation of separation in suit by some memhers far

separate share—Expmsimt of intmtiffn to hoU share separately not proved— 
Bight to mssne profits on separation—Exclusimi from joint family, allegation 
of—Son~rkeipt of share of profits of joint property—Voluntary reddence not 
with joint family—Befusal of allowance as heing inadequate.
Tha appellant, a member o£ a pmt Tindi-vided Hmdn family, kought a suit 

in 1905 against the respondents, the other memhers of the family, allegiag a 
separation by him in 1901, when he had expressed hie intention to hold his share 
separately, and claiming possession of his share, with mesne profits.

Eeld that what may aihount to a separation, or what conduot on the part 
of some of the members may lead to separation of a joint undivided Hindu 
family, and convert a joint tenancy into a tenancy in common, must depend on 
the facts of each case. A definite and imambiguous indication by one member of 
intention to separate himself and to enjoy his share in severalty may amonnt to 
separation,; hut to have that efiect the intention must be unequivocal and clearly 

Separation frona oommensality does not as a necessary consequence 
division [Bewuli Persad v. Badha Beeby (2)]. A separation in mess 

and worship may be due to various causes, and yet the family may cbntimia 
joint in.est îte.

In this appeal it was held (af&ming the decision of the court of the Judicial 
OpmmissioBer) that on the evidence in, and under the circumstances of, the case 
and the conduct of the party alleging division of the family there had been no 
leparation in 1901, and the appellant was conseqiiantly uoL entitled to mesne 
profits on that ground.

<—Lord MACKA.GHTBIT, Lord MouiiTOi?, Sir John Edge, and Mr
Amber Au.

(1) (1898) I.L E., 20 All., 889. (2) (1846) 4 Moo. I. A„ 137.


