
T,een cited Ijefore tia, in which it seems to us that the beamed 
Dh bi SiHffH Judges, whea speaking of the partition of revenue-paying 
Sh b o L a ii , estates were speating of the partition of such estates into several 

SiKOH. revenue-paying estates. That is a totally different thing from 
the partition of the lands within an estate as between the sharera 
leaving the whole estate liable for the whole revenue, which is
the case before us.

For these reasons we think that thia case is concluded by the 
case of Zakrun v. Gown SimJear (I) which I  have cited, and with 
which we entirely agree, and this appeal must be dismissed with
nnsts.

Appeal dismissed.
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CRIMINAL REYISION.

B^ore Mr. Justice P igot and Mr. Justice Maepherson.

Jm m n j 14, GANOUEI LAL DAS ( a h d  o t h b e s ) v. THE QUEBN-EMPR1S3.**

Riding—Unlawful AssemUy—Sight of Private defence of prope/riy—Penal ■ 
Code (Act X h y  0/  1860), &s. 97,103, 104,106,141 and 147.

A party of persons, consisting of some five peadas and a number of 
oooUes sulfioieat for the work to be d.one, went to n spot on a river flowing 
ttvougli the lauds of R  for the purpose of either repairing or evaqting n 
1mA across it to cause the water to fliow down a channel on to the lands of 
their master T. The river at the time was almost dry, and the party did 
not go armed ready to fight or use force, and thoy did not during the 
BUbsequeat ooourrenee use force. Having arrived at the spot about 10 A.ir. 
they proceeded to work at the bund uatil the afternoon. At about 4 p .m. 
ii body of men, consisting of about 1,200 in all, many of them armed 
with latUis and headed by the prisoners, who wore servants of M , wMoh 
had been seen oolleoting together during tho df̂ y, proceeded to the spot, 
and about 25 or 30 of them attacked T a  men, some five o f whom were 
more or less severely wounded with the hM es.

The occurrence resulted in the oonviotion of some of W& servants for 
rioting under s. 147 of the Penal Code,

* Crimipal Eevision No. 405 b£ 1888, against the order passed by -0. A* 
■W-ilkin?, Esq,.) Sessions Judge of Bhagulpore, dated tho 6lh oE JSToverober 
1^88, afBrmijag the order passed by Baboo Poorao Chuader Mitter, Deputy 
Magistrate of Bbagulpore, dated the 24th of September 1888.
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people wholly denied any right on the part of T  to conBtrnot or iggg 
repair the bund, and had previously denied the'esistenoe of such right, and ' (Janoubz 
refuged permission to T  to exercise it. I t  was contended that the assembly LaIi Das 
of M ’s people was not an “ unlawful assembly that the interference by qctbbh 
2”s people with the channel of the river justified them in coming to stop Bmpbbss. 
the work, and the show and use of force in compelling them to do so.

Seld, that the prisoners had been rightly convicted.
Eeld, further, that as no right of private defence of property is conferred 

by the Penal Code, except as against the perpetrators of ofEences 
under the Penal Code, and that as, upon the facts o f the case as foand, no 
ofEence had been committed by T's people, their acts amounting merely to 
a civil trespass, and that as there was no pressing or immediate neces!<ity o f  
a kind, shewing that there was not time to have recourse to tbe protection 
of the public authorities, no question as to the right of private defence arose 
in the case.

It was further contended that M’s people did not assemble to enforce a 
right or supposed right within the terms of s. 141 of the Penal Code, but 
to defend a right, and that suoh action did not mitke the assembly an 
unlawful one.

JETeld, that they were members of an assembly the common object o f which 
was, by show of criminal force and by criminal force, i f  necessary, to enforce 
the right to keep the river channel clear by preventing the construction 
of the bund, and by demolishing it  so far as it was constrncted, and that 
the case came within s. 141, para. (4).

V. Miilo Sing (I), Shmker Singh v. Bumah Mahto (2), and Bvtjoo 
BingA v, Khub L d l  (3), referred to and commented on.

I n this case the petitioners were convicted by the Deputy 
Magistrate of Bhagulpore of rioting under the provisions of 
s. 147 of the Indian Penal Code, and sentenced to undergo one 
year’s rigorous itnprisonment each, and to enter into recognisance 
honds in the sum of Rs. 200 each to keep the peace for a period 
of two years, or in default to undergo.two years’ simple imprison­
ment.

Against that conviction and sentence they appealed to the 
District Judge, who confirmed the conviction and senfc&nce.- On ;the 
28th Noverober they applied to the High Court und^r' its ' revi- 
sional powers to send for the record, and to- igeit the con­
viction and sentence on grounds which «ppe*̂ r suffioiently aa 
the judgment of the High Court.

(1) 3 W. B., On, 4i. m  28 W. R., Cr., ?5.
(3) 1 9  W. B., Or,, 66.
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1889 Oa tliat application a rule was issued calling on the Distrieli 
Magistrate to show cause why tho conviction and sentence 

L a i  D a s  should not be set aside, and the prisoners were released on bail
ThbQubbs- pending the hearing of the rule.

K m p b e s s . ■jjg h e a r d .

Mr. Woodroffe, Mr. Evans, Mr. Bonmrjee, Mr. M. Ohoae (and 
Mr. M. P. Gasper, Baboo Mohesh GKwnder Ohowdhry, B&boo 
Tamole Nath Palit, Baboo Jogeah Ohunder Bey, Baboo Jogeindra 
Ghunder Qkoae and Baboo Monmatho Nath Mitter in support of 
the rule.

Mr. Phillips and Baboo Urmkali MvJeerjee for the prosecution.
The facta of the case appear fully stated in the judgment *of 

t h e  High Court and in that of the District Judge, the material 
portion of which was as follows

“ The facts are these. Some three years ago, in 1293 F. S., the 
Thakur’s family of Barari in Bhagulpore, purchased a six-annas 
odd share in village Fazilpore. The lands of this village are 
irrigated by a water-course, known as the Sanis Baur, which 
issues from the river Karalya. On both banks of this river lie 
the lands of a native lady, whose husband is known as the. 
“ Mohashoyji; ” her brother is Baboo Surjya Narain Singh, a 
leading pleader of this Court; and it is a matter of public 
notoriety, and has been more than once asserted at the hearipg 
of the appeal without denial, that this pleader is the general 
adviser of the Mohashoy and of the latter’s wife, who 
rarely acts without his advice.

“ The Thakur’s family claim to have acquired by their purr 
chase the right to erect or keep in repair a himd or embank­
ment across the Karalya river, just at its junction with the 
Sanis Daur, with the object of diverting the waters'of the stream 
into the water-course, and thus to irrigate the lands of Fazilpore. 
Accordingly, on . the -24th June. last, their local, agents took a 
body of coolies to the spot to Tepair or renew this embankment, 
Whilst they were at work, they noticed, that a number of mea 
were being collecfced together. They appear to have odme at 
once to the conclusion that the Mohashoy’s people were abouj 
to oppose them in force-, and I cannot help thinking that th^s
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knew tijiat they had reason to believe that;.sucli a result might isao
ensue. A messenger was at once sent off to Bbagulpore, a distance g a h o u k i  

of some twelve miles. He came firat to Barari, and thence 
went fco the thannah where he arrived at 11 P. M., and lodged 
his information.

“ In the meantime, the threatened attack had heen delivered; 
a large body of men, said to amount to some 1,200 ia all, advanced 
to where the work was going on, headed by the appellants.
After the usual preliminary discussion, the order was given to 
attack, and some 25 or 30 of the rioters detached themselves 
from the main body and fell upon the Thakur’s men, five of whom 
were more or less severely wounded with lathi blows; then 
the rioters dispersed.

“ The Sub-Inspector, who had been in the interior when in­
formation had been lodged the previous night, was on thfe spot 
next day. He commenced hia investigation. On the 2nd July 
a counter-charge was laid by the appellant Qanouri; this also 
was investigated, and ultimately members of both parties were 
sent up for trial under charges of rioting. The result is the 
conviction against which the present appeal is lodged.

" On these allegations, the Deputy Magistrate drew up what he 
calls three “ issues” for determination. The first issue raises 
the point as to whether the Thakur’s' men had any right to 
build a hund in the river ? The Deputy Magistrate acknowledges 
that a Oriminal Court has no power to determine this issue, and 
yet, in the same .breath as it were, proceeds to answer it, for 
reasons given, ia the affirmative. The question ia one purely for 
a Oivil Court to decide; and I  may dispose of it in these words, 
and also by saying that, so far as the record discloses, there 
does not appear to be any legal evidence to show that it has 
ever been decided by a competent Court.

" The second issue deals with the question as, to whether the 
Thakurs’ men came to repair an. existing 6m iS or to btdld a 
new one ? The Deputy Magistrate has decided that they canle to 
build a new one. But, so far as the evidence goes;it seems to 
me to establish that what they ivent to do tS erect an em­
bankment on the spot where, as they allege, it  stood in previous 
years ;,not to build one in an entirely diffej-’ent spot. In
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1889 they went to renew a ftimd which had been entirely^ washed 
' away, or else to repair one which had been partially washed away;

THE INDIAN LAW REPORTS. [VOL. XVI.

Gjtsouui - . • 1 ji j • 1 j.
liAL Dab for the purposes of this case it is naraly jnateiial to enijuire

Tre qceen- which.
Bupbess. «Tiie third issue puts the question as to whether the 

Mohaahoy’s men used force, and, if so, whether the five appellants 
were of their number ? No question of the right of private 
defence of property is raised. It is not even pleaded; but if, on 
the facts found, it is proved to exist, none the less will it avail 
the accused. [See In  re Kali Churn Modlcerjea (1).]

" The first point to ascertain is whether the acts charged by 
the prosecution are made out, that is, whether the appellant 
party did attack and beat the Thakurs’ party whilst the latter 
were engaged in working on the bund ? As to this I  have no 
hesitation in returning an affirmative. The evidence has been 
very lengthy, and a great deal of time has been taken up both in 
recoi’ding, and in commenting upon it in both Courts. It will 
be sufficient for me to say that, as a whole, I  accept the story 
for the prosecution; there is no evidence to show that any 
persons, other than the accused and their party, inflicted the 
wounds which undoubtedly were inflicted on members of the 
Thakurs’ faction; and there is ample, and it seems to me credible, 
evidence to show that certain members of the Mohashoy’s party 
did inflict those wounds in the manner alleged.

“ The next point to determine is which faction acted on the 
aggressive ? A great deal has been made of the evidence of 
Babu S. N. Singh (W. 18) and of Sujait (W. 25), and it is contend­
ed that this evidence proves conclusively that the Thakurs 
were perfectly well aware of the fact that they could erect no 
hund except with the express permission of the Mohashoy. I  
do not agree vrith this contention. In the first place, the evidence 
of these two gentlemen does not seem to me to be wholly reliable ; 
the first, at least, must be looked upon as personally interestBd 
in this case; and the memories of both of them must have 
misled them as to what actually occurred. Moreover, all that 
they say as to the alleged request of Babu Hari Mohun Thakui; 
is nothing more nor less than hearsay. Mr. Ghose, indoedj 
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urged that it waa admissible as having been elicited in cross- laso
examinatioa. I  am unaware of any rule or law which renders ganooui
hearsay more admissible in crosa-esamination than in examina- Lal̂ Das
tion-in*chief, and in the ease of Bhatori Mitskahaini (H. 0., Oal., The Qoekst- 
Cr. App. No. 337 of 1882,) a Divisional Bench held that hear- -
say evidence should not be recorded, even on the part of the 
accused. The evidence might perhaps have been admissible 
to contradict Babu BE. M. Thakur had he been examined, but 
he was not. Moreover, the letter (Ex. S.) of the 20th October
1887 shows primd facie that Babu H. M. Thakur, though he 
•wished for a settlement of the dispute as to whether he could 
take " earth ” from the Mohashoy’s zamindari in order to repair 
his bund, distinctly claimed the right of repairing it when he 
chose. Further, there is a great deal of oral evidence on the 
record, -which I  see no reason to disbelieve, to the eiFect that 
such repairs had been constantly made by the Fazilpora Zamin- 
dars, aided by the proprietors of adjacent villages whose lands 
are eq[ually irrigated by means of this water-course. I  thereupon 
come to the conclusion that, whatever right may or may not 
exist, the Thakurs, in proceeding to repair or renew this emhank- 
meht, were acting in the bond fide belief that they were enti­
tled to do 60. And I  do not find that they proceeded to enforce 
this (supposed) right in the sense of s. 141, Indian Penal Oode, for 
the repairing party were not larger in number than was necessary 
for the purpose; they evidently did not go to fight, for they at 
once informed the authorities when a breach of the peace ap­
peared likely; and they did not go armed and ready to use force.
They used no force, this is clear, because not one single wounded 
man has been produced from amongst the Mohashoy’s faction,, or 
from amongst any other assemblage of men.,

“ This being so, the acts of the Mohashoy’s faction were clearly 
illegal An earthen bubTid in a running stream cannot be made 
a permanent erection in a few hours; and there wag no immi­
nent danger to the property, for there was little or no water in 
the stream at the time.. There was thus ample time to invoke 
the iciterference of the authorities, especially as it seems clear 
that the working party had been observed at an early hour of 
the day, before the work could have progressed far. Th^
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isfifl Mohashoy’s faction, therefore, were deprived of the ,riglit of 
private defence (s. 99, Indian Penal Code), even if the Thakurs’ 

L al Das faction had been the aggressors and were trespassers. Moreover, 
Ttjb Qprkn- their resistance (or attack) was not made on the spur of the 
3iMPuiiss. . it ŷa3 deliberate, after measures had been taken to

assemble aa overwhelming force. In two worda, they took the law 
into their own hands on an occasion when the law deprives them 
of the right to do so.”

The District Judge then proceeded to go into the question of 
the identity of the swcuaed, and concluded as follows:—

“ For the reasons above given, I  confirm the conviction and 
sentence in the case of each accused. I  do not think the sentence 
at all too severe : these open acts of violence, in defiance of the 
law, are of such frequent occurrence in these districts, that 
deterrent sentences are absolutely necessary. I  have found by 
experience that sentences of six months’ imprisonment and fine 
have no deterrent effect; and I  have already had occasion to 
remark that I  shall be prepared to uphold more severe sentences 
in all well-established cases of rioting with lathial weapons, such 
as this one. The medical evidence establishes the fact that the 
hurt caused to the Thakurs’ people, though not “ grievous" in the 
sense of s. 320, Indian Penal Code, was certainly severe in the case 
of one or two of them ; in fact, they got an unmerciful and 
painful beating with lathiee. The appellants will surrender to 
their bail in order to serve out the unexpired portions of the 
sentences passed upon them.”

The nature of the arguments advanced at the hearing of the 
rule are sufficiently stated in the judgment of the High Court 
(PiGOT and MacPhehson, JJ„) which was as follows:—

This'case comes before us in revision.
Ganouri Lall Dass, Dursan Lall Dass, Koonjal JetU, Murat 

Singh and Moonshi Singh were convicted, under s. 147 of the 
Indian Penal Code, of the offence of rioting, by the Deputy MagiS’ 
trate of Bhagulpore, and sentenced to undergo one year’s rigorous 
imprisonment each, and were farther directed in the words of th© 
sentence " to execute recognisance bonds in the sum of B.s. 200 
each for keeping the peace for a period of two years, or in default 
to undergo two years’ simple imprisoameut each.”
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Oa app^I to the‘District Judge the couviction and senteaeo iss9 
Vfore confirmed, and ou the 2StK November this rule was obtained oasoci-.i~ 
in fhia Court, calling on the District Magistrate to show cause 
w h y  the conviction and sentence should not be sat aside. The Tub Qoebs* 

prisoners were released on bail pending the hearing of the rule.
One member of the present Beach not having sat in the Bench 

which granted the rule, we heard the rule opened at length by- 
Mr. Wmdroffe, for throe of the petitioner.^ and also heard Mr.
Evans for the other two. Cause was then .shown by Mr. Pkillipa 
against the rule, and Mr, Evans was heard in reply for all the 
petitioners,

The case was argued at great length ; v̂e do not sa)' at too 
great length, having regard to the importance of some of the 
que.stions raised before us.

The chief question discussed before us was, whether the act.? 
of the persons convicted did, ur.der tha circumstauces of the 
case, come within the provisions of the Indian Penal Code 
relating to the otfence of rioting ?

The disturbances, out of which this conviction arose, took place 
on the 24th June, at a spot on the river Karalya, close to where 
a water-course called the Sanis Daur (or otherwise the Raggahai 
Khurra) issues from that river.

Around this spot, and on both sides of the river, arc lands 
belonging to Mohashoy Taruk Nath Ghose, of whose Cntchery 
Ganouri I^al is tehsildar and Darsan Lai is patwati; the other 
three petitioners appear to be peadas of the same Cutchery; 
the Mohashoy is described in the petitioa in this case as the 
'• master” of the petitioners.

Some distance (about two miles) from the point where the 
Daur issues from the river are the lands of I ’azilpors, 6 annas 
of which were'hought in 1^93 F. S. by the Thakurs' .faxfti|y of 
Barari. These lands are irrigated by the water-comse, which 
appears to be supplied from th® river alone.

The disturbance of June 24th took place in consequence of a 
number of persons having on that day gone, under the direction 
of servants of the Thakurs, to the , plape 'sheie the -water-courso 
issues from the rivey, and having, just below .iibe point-of junction, 
bunded up the course of the river (wMch was then , dry or almost
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1889 dry) for the purpose of diverting the waters of the s t r e ^  iato the 
QANotrBi~ wator*cours0. I t  haa been a matter of dispute ia the case whe- 
Lal  Das tjjgj. qj. Qot there was there at the time a bund partially waahfed 

Xhb Qdbbh- away, which these persons repaired or attempted to repair • 
E m p b s s b ,  t t i e y  T i^ e n t  to do was to construct a bund, there be­

ing uone actually there at the tim e; and it was denied ou the 
part of the Mohashoy’s people that a bund had ever been at this 
spot. The Deputy Magistrate (whose finding we refer to only 
because it is referred to by the District Judge) holds that the 
Thakurs’ people went " to  construct a new bund as the one whioh 
stood there before was washed away. ” The District Judge says 
" they went to renew a bund which had been entirely washed 
away, or else to repair one which had been partially washed 
away:" adding, for the purposes of this case, " it is hardly material
to enquire which.'’

The District Judge finds that such repairs had been before the, 
Thakurs* purchase constantly made by the Fazilpore Zemindars, 
aided by the proprietors of adjacent villages, and that the Tha- 
kurs in proceeding to repair or renew the embankment were 
acting in the botUi fide belief that they were entitled to do so. 
The Thakurs’ people went in considerable numbers, apparently 
coolies, save five or six peadas. The District Judge finds that they 
were not more in number than was necessary for the purpose of 
repairing the bund, for which purpose they went; that they did- 
not go to fight; that they did not go armed and ready to use force; 
and that they did not use force on this occasion.

XJpon these findings, it follows that the acts of the Thakurs’ 
party did not constitute an offence under the Indian Penal 
Code.

The party arrived at the spot at about 10 A. M. (two ghurries 
of the day), and worked at, the bund until the'afternoon, by 
which time they h?td raised it to a considerable height; and also- 
made it of considerable width. While they were engaged on the 
work, different bodies of men ia large numbers were seen 
gathering in the neighbourhood, and marching towards the spott 
with drums or tomtoms beating., The Thakurs’ men sent a 
messenger to Bhagulpore Thannah, about 10 or 12 miles, df f 
who, however, did not reach it until 11 p. H.



At about 4 P. M. the bodies of men, previously Been gatliering, Tssa 
came together to the number, as stated, of 1,200 in all, iioaBy of {f ̂ socRi 
theim armed with lathies, to where the work was going on, headed 
by the petitioners. Most of the Thakura' party had either left, or Trk Qubes- 
then fled, and very few were left. Twenty-five or thirty men de- 
tached themselves from the main body and fell upon the Thakura’ 
men, five of whom were more or less sevexely wounded with lathie 
blows, and three left senseless on the ground. The assembly 
then dlsperised. I t  is contended that these acts do not amount 
to rioting under the Indian Penal Code in the present ease.

The Mohashoy’s people wholly denied any right on the part of 
the Thakurs to construct or repair or to have in existence, in tho 
river bed, any hund such as the Thakurs claimed. Thoy had ex- 
preissly denied the existence of any such right, and refused permls- 
Bion to the Thakurs to exercise it. They had done so, in commu­
nications which passed between the two zemindars, in October and 
November 1887.

The District Judge thought the evidence of these oommunica- 
, tions inadmissible as hearsay. We think they were Bdmissibla ; 
although -we do not think that, -upon the fair construction of 
them, they a t all negative the existence of that bond-Jide belief 
on the part of the-Thakura in the right in respect of the hund, 
which tho District Judge finds they had.

I t  is plain that on the part of the petitioners’ master, the 
Mohashoy, the Thakurs’ alleged right was strenuously denied ;or, 
to put in different words his contention, hia right to have the 
channel of the river free and unobstructed by any bund, was 
strenuously asserted by him a right in which, it may not be 
improper to remark, his villagers probably were interested as well 
as their landlord.

I t  is contended, under these oiroumstances, that tho assembly 
of which the petitioners were members vini not au unlawful 
assembly.

I t is pointed out, •with perfect justice, that they have not, nor 
has any one of them, been found guilty of inflicting the 
■wounds, or any of the w6unds inflicted on members of the Tha> 
kurs’ pMty; so that, if they were not members of an unlawful 
iEisseiably, they must go free.
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1889 It is argued that the interference by the Thalewrs’ people 
G a k o u e i  with the channel of the river justified the assemhly ia coming 
Lai DAS to stop them fromworldug there, and the show and the nse of 

compelling them to do so. I t  was not expressly con­
tended that the amount of injury inflicted on the persons 
■wounded was, such as it was, within the right of the assembly 
to inflict; i t  was argued that it would not be fair to use the 
violence employed as evidence of an unlawful purpose in the 
coming of the assembly.

But the right under the laAV to use force was asserted in 
argument.

This contention was founded, partly on the words of the 
Indian Penal Oode and partly on some of the decisions on that 
enactment.

I t  could hardly be supported, we venture to think, upon any 
supposed policy contemplated by the framers of the Oode. The 
intention cau hardly be imputed to the eminent persona who 
framed, or to the Legislature which enacted the Oode of legalis­
ing, in certain cases, the levying of private war. We apprehend 
there can be no doubt that, according to English law, the assem­
bly in this case would be an unlawful assembly, or that exe­
cuting their purpose as they did, there would have been a riot, 
for which every member of the assembly would be liable.

■ Dalton’s Justice of the Peace, in a passage constantly cited (as, 
for instance, in Bums, J. P., “Riot”), pp. 445-446, Oh. 187:— 
“Every man in peaceable manner may assemble a meet 
company (and may come) to do any lawful thing; or to 
remove or cast down any common nuisance done to them. Every 
private man, to whose house or land any nuisance shall be erec­
ted, made, or done, may in peaceable manner assemble a meet 
company with nocessary tools, and may remove, pull, or cast 
down such nuisance, and that before any prejudice received 
thereby; and for that purpose, if need be, may also enter into 
the other man’s ground. A man erects a weir across a com­
mon river, where people have a common passage with their 
boats, and divers did assemble with spades, crows of iron, tod 
other things necessary to remove the said ’ weir and made a 
trench in his land, that they did eroct the weir, to turn the water, so
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as they might the better take up the said weir, and they did issi* 
remove the same nuisance. This was holden. neither any forcible GAsonst 
entry, not yet any riot. Ijamias

'* But in the cases aforesaid, if in removing any such nuisance Tns Civr.es. 
the persons so assembled shall use any threatening Tfords fas 
to say they will do it in spite of the other; or they will 
do it though they die for it, or such like words), or shall use any 
other behaviour, in apparent disturbance of the peace, then it 
seemeth to be a riot; and, therefore, where there is causc to 
remove any such nuisance, or to do any like act, it is the safest 
not to assemble any mnltitude of people, but only to send 
one or two persons, or if a greater number, yet no more 
than are needful, and only with meet tools, to remove, pull, or 
cast down the same, and that such persons tend theii’ .busi­
ness only mthout disturbance of the peace or threateuing 
speeches. For the njanner of doing a lawful thing may make it 
unlawful,"

Busssell, 4th Edition, Vol. 1,380:—“̂Butif there be violeuce and 
tumult, i t  has been generally holden not to make any difference 
whether the act intended to be done by the persons assembled 
be of itself lawful or unlawful; from whence it follows that if 
three or more persons assist a man to make a forcible entry into ■ 
lands to which one of them has a good right of entry; or if the 
like munber, in % violent and tumultuous manner, join together in 
removing a nuisance or other thing, "which may be lawfully done 
in a peaceable manner, they are as properly rioters as if the 
act intended to be done by them were ever so unlawful.
And if in retnovbg a nuisance the persons assembled use 
asny threatening words (such as, they will do it though they 
die for it, or the like), or in any other way behave in apparent
disturbance of the peace, it seems to be riot.......If a large body
of men. assemble themselves together for the purpose of obtain­
ing any partiOttlar end, and conduct themselves in a  turbulent 
manner^ either accompanied with acts of violence, or with 
threats and intimidation calculated to excite the terror and 
alarm of the Queen’s aubjects, this ia in itself a riot, whether 
the end and object proposed be a just and legitimate one or 
not.”
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1880 Tile latter paJrt of this passage is taken from Chief Justice 
'“ oAHouEr' Tindal’s charge to the Stafford Grand Jury in 1843 (1).

Lai, da8 bare, of course, to consider whether the Indian Penal
The Qtibbk- Code has by omission or expression made a sort of violence or 

jsmpbbss. violence lawful in India, which is criminal in England^
The sections of the Code relating to the right of private defence 
of property were referred to.

Section 97, paragraph 2, is that which recognises in certain 
cases this right J and ss. 103, 104 and 105 lay down the 
limitations of iti 

The first and leading characteristic of the right is, that 
it  exists as against an act of theft, robbery, mischief, or crimi* 
nal trespass, or an attempt to commit one of those offences. 
No such right is conferred, bjr any -vî ords in these sections, 
saye as against the perpetrators of offences Under the Penal 
Code. The Code confers a right of private defence not as against 
mere trespass, hut as against crime. That is the general 
Bcope of it. There may perhaps arise cases of difficulty; cases 
inter aplc&s juris  toust always, from time to time, arise, and 
■when they do, be dealt Tvith. But this is not such a case. 
tTpon the findings of the District Judge, we must take it, that no 
offence was committed by the Thakurs’ people. The jnatter 
does not rest there. The District Judge says that no case was 
made for the petitioners in the first Court of the exercise of 
the right of private'defence. ISfor was it. The defence made 
was, so far as it touched this question at all, one of civil tres* 
pass only. Again, i t  is shown, and was on another aspect of 
£he case pressed upon us by Mr. Woodroffe, that long aftfer 
the disturbance) the bund remained as it was when the attack 
took place* There was no water in the fiver to be then diverted. 
There was no pressing immediate necessity of a kind showing 
that there was not time to have recourse' to the protection 
of the public authorities. Even apart from this, the Di«tnct 
Judge finds it clear that the working party bad been observed 
«iarly in the day befijre the work could have progressed fiar̂  
but in place of having recourse to the authorities, the Kohashoyk 
)^ ty )  acting with deliberation, assembled, after pr^aration, m 

0) C. &. M., 663.
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great force, and went to stop the work at the Jiind  We do 1889 
not think the right of private defence arose in. this case. (taxoitbi

Then it is argued that the assembly did not assemble to 
enforce a right or supposed right within the terms of s. 141, Xh« Qt js s s -

On the morning of the 24th the Mohashoy was, it ia said, 
in the enjoyment and possession of the right claimed, namely, 
to have the river channel free. When the assembly wenh 
there ia the afternoon, they went not to enforce a right, but to 
defend a right. They went to prevent the continuance of acts 
which altered the status quo ante. I t  was not intended 
by the Code to make assemblies which are assembled in support 
of the status quo unlawful. An assembly to alter ia unlawful; 
an assembly to defend is not. This, as we underatand, is the 
argument.

This argument possesses some attractive subtlety. But we 
do not feel able to accept it. I t  is dangerous to attempt to lay 
down any general rule, and there may perhaps be cases in which 
*n assembly to defend a right may not be unlawful; at least, 
we shall not sow afSrm. that there cannot be. But to accept 
the general proposition enunciated would be a veiy diSerent 
matter. There are many rights of which it may be a&med 
that when they are interfered with, the defence of them consists 
in exercising them in despite of the interference, that ia or may 
be, in enforcing them. There are modes of enforcing a right 
which are nob prohibited by a. 141. What it prohibits is the 
enforcement of a right or supposed right by criminal force or 
show of criminal force by au assembly of five or more persons.
And rights, the defence of which can only be eflfected by enforc­
ing them, may come within its provisions.

The section refers to “ right or supposed right,” This would 
seem to m ^ e  a division into; (1st) rights in aotnal enjoyment 
when interfered with; {2nd) rights claimed though not in actual 
enjoyment when interfered with. And this would again indicate 
that the section, in some caaea at any mte,makes unlawful ai?. 
aasembly which by force, &d., defeada tilie right by restoring 
tiie status quo m te  and with it the actual enjoyment,

i f  4^e proposition contended for be .true, then, mot merely the 
right t(̂  the actual occujpation of .property in physical possession,
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1889 bu tarig lito f way, a right to draw water from a well, right to 
Ga so o m  ~ ancient lights, and many others, may, if interrupted, be 
L a l  Das vindicated by force or show of force. So long as they are uninter- 

The Qifben- rupted, they are in possession so far as such rights can be. To 
Empbebs. against interruption is to enforce them ; and

this, if done by five or more isj in many if not in, most case?, 
forbidden, by the law.

This proposition, in truth, embodies the view which wâ  
expressed by Campbell, J., sitting alone, in the case of Queen v. 
Ilitto Sing (1) in the passage at page 43 beginning with—“ I 
think that the latter provision applies to an active enforcement 
of a right not in possession, and not to the defence of aright in 
possession.-” Ifcisnotthe judgment of a Ibench of this Court; 
and with great respect we dissent from this passage and froiti 
that which follows it, and decline to be bound by either.

Leaving the discussion of this general proposition which, if 
established, would be a defence in this case, we must refer to the 
judgment of Phear, J., in the Pachgachia case [Sfiunker Singh v. 
Bunnah Mahto (2)] which was m^ch relied on.

The Court there held that the right of private defence existed. 
The Pachgachia people were in “ the enjoyment of the use of 
water which they were then having at the very time." The 
Amha people came to stop the water by force, if necessary. 
Phear, J., saja; “ They ” (meaning the Pachgachia people) “ were 
not bound under all circumstances to stand quietly by while their 
opponents wrongfully and by force committed serious mischief.’’ 
We think we must take this as a finding upon the charstcter of 
the act committed by the Amba people; and, that being the 
finding, the right of private defence arose, there not being' time 
to have recourse to the authoritiea. The act of the Atnba people 
was held to be an attempt to cause euch a change’in the pro­
perty (the actual taking of the water then flowing being treated 
as property) as to affect it injuriously, and so to be an attempt 
to commit mischief.

Further, it appears on reference, to tJCie papers in ttie case, t*at 
the Pachgachia people had. gone , to keep, theii' channel cl^at  ̂
and had remained on the spot daring the night previous to.the 

(1) 8 W. K,, Of., 41v (?) 23 W. B., Cr., 25,
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disturbanee: they w ere actually in posaessioa of the flow of 1SS9
water so far as that was possible; and the Amba people then
came to stop it, and oa the finding of the lover Court were the L a l  das

aggressors. Some of the language used iu the case, no doubt, thb q̂ eei-
affords ground for the argument properly pressed upon us, that
it decides in general terms that the maiatenance of the actnal
subsisting enjoyment of a right is not the enforcenieat of a right
Avithin the meaning of s. 141. If the case could only be read
as supporting that proposition, we should think i t  our duty to
refer it to a Full Bench. We think, however, that it does not
go so far as to decide that.

We understand the case of Bii^oo Sing v. Kliuh Lull (1) also 
relied on to include a finding to a similar eflPect. Couch, C.J., 
says; " He {the petitioner) went there to do what persons had a 
right to do, vis. endeavour to prevent mischief being done to 
property which belonged to them; and I  think that he cannot, 
under the circumstances that have been, stated, be considered to 
have been a member of an unlawful assembly so as to be answer- 
able for any acts of violence which were committed, by the assem­
bly or any member of it in prosecution of the common object.’*

In this case therefore, also, the defence of what was held to be 
property, against what was held to be mischief, constituted the 
justification, accepted by the Courts.

In the present case, if the right claimed by the Thakura does 
exist, their people were lawfully engaged upon the bund and 
the iund  was lawfully there. The petitioners were members 
of an assembly, the common object of which was by show of 
criminal force, and by criminal force, if necessary, to enforce the 
right to keep the river channel clear, by preventing the con­
struction of the bund and by demolishing it so far as it was 
constructed*: though the demolition was not carried out after 
the effects of the violence used became apparent—a not unusual 
circumstance in this country. We think the case comes under 
s. 141, para. 4.

We see no reason for holding that any omission in the charge 
occasioned a Mlure of justice in the course of the three months’ 
trial which took place.

(1) 19 W. a., Or., 66.
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1889 As to the alihi set up on behalf of prisoners 2 an^ 3, we see
---------^  no reaBon to doubt that the District Judge fally considered the

Lai.°Da9 evidence beariag upon that question; and, so far as we may 
THoQtEBN. a llo w  ourselves to express an opinion on the question of fiwt 

EMPBES3. say that we entirely agree with him.
The letters are not satisfactory, and even if these accused were 
pre^nt at the well where the bodies are said to have been 
searched for on the day in question, that would not be inconsis­
tent with their having been,,as they are sworn to have been, 
at the riot afterwards.

"We must discharge the rule to set aside the conviction.
B u t  w e  think we are at liberty to diminish the severity of the 

s e n t e n c e  imposed. There was a serious question of right raised 
between the parties. The Thakurs’ people stayed quiet after 
t h e  r e fu s a l  o f  permission in October-November until just before 
the rains were nigh ; th e y  were the persons to come on the ground 
with good reason to know they might be opposed. This does not' 
furnish a justification for the accused; but it does, we think, 
entitle us to refrain from treating the case as one fit for the ex- 
emplary sentence imposed. We quite feel the importance of 
t h e  District Judge’s observations. But, under the circumstance, 
w© think a sentence of six months’ imprisonment will meet the,' 
ends of justice. We are happy that a line of argument in reply, 
^vhich vje feared might have rendered it  impossible for us to reduce 
the sentence, was not pursued.

Subject to this reduction, we let the sentence stand as it is .,

Bvle disohmg^
H. T. H.
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