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been cited before us, in which it seems to us that thedearned

Duzt Srwer Judges, when speaking of the partition of revenue-paying
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estates were speaking of the partition of such estates into several
revenue-paying estates. That is a totally different thing from
the partition of the lands within an estate as between the sharers
leaving the whole estate liable - for the whole revenue, which is
the case before us.

Tor these reasons we think that this case is concluded by the
case of Zahrun v. Gounri Sunkar (1) which I have cited, and with
which we entirely agree, and this appeal must be dismissed with'
costs,

T, A, P, Appeal, dismissed.

ORIMINAL REVISION.

Before Mr, Justice Pigot and Mr. Justice Macpherson.
GANOURI LAL DAS (anp otrss) 0. THE QUEEN-EMPRESS.®

Rioting— Unlawful Assembly—Right of Privale defence of properiy— Penol -
Code (4ot XLV of 1860), 85, 97, 108, 104, 105, 141 and 147.

A party of persons, consisting of spme five peadas and a number of
coolies sufficient for the work to be done, went t0 a spot on a river flowing
through the lands of M for the purpose of either repairing or erecting o
bund ecross it to cause the water to flow down a channel on to the Jands of
their master 7. The river at the time was almost dry, and the party did
not go armed ready to fight or use force, snd thoy did not during the
subsequent ovourrence use force, Having arrived at the spot aboub 10 ax
they proceeded to work et the bund until the afiernoon. At about 4 p.
& body of men, consisting of about 1,200 in all, many of them srmed
with lathies and headed by the prisoners, who were servanty of M, which
hud been seen colleoting together during tho day, proceeded to the spot,
and ahout 26 or 80 of them attacked I"s men, some five of whom were
smore or less severely wounded with the lathies.

The occurrence resulted in the oonviotion of some of M's servants for
rioting under s, 147 of the Penal Code,

# Crimipal Revision No. 405 of 1888, against the order passed by -C. A,
Willing, Esq,, Sessions Judge of Bhegulpore, dated the 6th of November
1888, affirming the ordor passed by Baboo Poorno Chunder Mitter, Deputy
Magistrate of Bbegulpore, dated the 24th of September 1888.

(1) IL R, 15 Culo, 198,
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M's people wholly denied any right on the part of T to construot or
repair the bund, and had previously denied the existence of such right, and
refused permission to T fo exerciseit. It was contended that the assembly
of M's people was not an “unlawful asgombly ;" that the interfersnce by
T's people with the channel of the river justified them in coming to stop
the work, and the show and use of force in compelling them to do so.

Held, that the prigoners had been rightly convioted,

Held, further, that as no right of private defence of property is conferred
by the Penal Code, except as agsinst the perpetrators of offences
under the Penal Code, and that as, upon the facts of the case as found, no
offence had been committed by 7"s people, their acts amounting merely to
a civil irespass, and that as there wes no pressing or immediate necessity of
a kind, shewing that there was not time to have recourse to the protection
of the public authorities, no question as to the right of privats defence arose
in the case,

It was further contended that H's people did not assemble to enforce a
right or supposed right within the terms of . 141 of the Penal Code, but
to defend o right, and that suoh action did not make the assembly an
unlawful one.

Held, that they were members of an assembly the common object of which
was, by show of criminal force and by criminal force, if necessary, to enforce
the right to keep the river channel clear by preventing the construction
of the Bund, and by demolishing it so far as it was constructed, and that
the cese came within 8, 141, para. (4).

Queen v. Mitto Sing (1), Shunker Singh v. Burmah Mahio (2), and Birfoo
Singh v, Khub Lall (3), referved to and commented on,

IN this case the petitioners were convicted by the Deputy
Magistrate of Bhagulpore of rioting under the provisions of
8. 147 of the Indian Penal Code, and sentenced to undergo one
year’s rigorous imprisonment each, and to enter into recognisance
bonds in the sum of Rs. 200 each to keep the peace for a period
of two years, or in default to undergo.two years' simple imprison-
ment.

Agsinst that conviction and sentence they appesled to the
District Judge, who confirmed the conviction and sentence. On the
98th November they applied to the High Court under its - revi-
sional powers to send for the record, and to set-aside the eox-
viction end sentence on grounds whick appesar mufficiently in
tha judgment; of the High Court.

(1) 3 W.R, Or, 4L, @ 28 W. R, Cri, 9.
(3) ]9 WI B., 01‘.,'63;
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On that application & rule was issued calling on the District
Magistrate to show cause why the conviction and sentence
chould not be set aside, and the prisoners were released on bail
pending the hearing of the rule.

The rule now came on to be heard.

Mr. Woodroffe, Mr. Evans, Mr. Bonnerjee, Mr. M. Ghose and
Mr. M. P. Gasper, Baboo Mohesh Chunder Chowdhry, Baboo
Taruck Nath Palit, Baboo Jogesh Chunder Dey, Baboo Jogendra
Chunder Ghose and Baboo Monmotho Nath Mitter in support of
the rule.

Mr. Phillips and Baboo Umakali Mulkerjee for the prosecution,

The facts of the case appear fully stated in the judgment *of
the High Court and in that of the District Judge, the material
portion of which was as follows tm—

“The facts are these. Some three years ago, in 1293 T, 8, the
Thakw’s family of Barari in Bhagulpore, purchased a six-annas
odd share in village Fazilpore. The lands of thig village are
irrigated by a water-course, known as the Sanis Dawr, which
issues from the river Karalya. On both banks of this river lie
the lands of a native lady, whose husband is known as the.
“ Mohashoyji;” her brother is-Baboo Surjya Narain Singh, &
leading pleader of this Court; and it is a matter of public
notoriety, and has been more than once ‘asserted at the hearing
of the appeal without denial, that this pleader is the general
adviser of the Mohashoy and of the latter's wife, who
rarely acts without his advice.

“The Thakur’s family claim to have acquired by their pur-
chase the right to erect or keep in repair & bumd or embank-
ment across the Karalya river, just at its junction with the
Sanis Daur, with the object of diverting the waters‘of the stream
into the water-course, and thus to irrigate the lands of Fazilpore.
Accordingly, on . the -24th June last, their local. agents took. &
body of coolies to the spot to repair or renew this embankment;
Whilst they were at work, they noticed that a number of men
were being collected together. They appear to have come at
once to the conclusion that the Mohashoy’s people were abouf
to oppose them in force; and I cannot help thinking that théy
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knew that they had reason tobelieve that such a result might
ensue. A messenger was at once sent off to Bbagulpore, a distance
of some twelve miles, He came first to Barari, and thence
went to the thannah where he arrived at 11 P. M., and lodged
his information.

“In the meantime, the threatened attack had been delivered ;
a large body of men, said to amount to some 1,200 in all, advanced
to where the work was going on, headed by the appellants.
After the usual preliminary discussion, the order was given to
attack, and some 25 or 80 of the rioters detached themselves
from the main body and fell upon the Thakur’s men, five of whom
were more or less severely wounded with lathi blows; then
the rioters dispersed.

“The Sub-Inspector, who had been in the interior when in-
formation had been lodged the previous might, was on thé spot
next day, He commenced his investigation. On the 2nd July
a counter-charge was laid by the appellant Ganouri; this also
was investigated, and ultimately members of both parties were
sent up for trial under charges of rioting. The result is the
conviction against which the present appeal is lodged.

“ On these allegations, the Deputy Magistrate drew up what he
calls three “jssues” for determination. The first issue raises
the point as to whether the Thakur’s men had any right to
build a bund in the river? The Deputy Magistrate acknowledges
that & Oriminal Court has no power to determine this issue, and
yet, in the same breath as it were, proceeds to answer it, for
reasons given, in the affirmative. -The question is one pﬁrely for
& Civil Court to decide ; and I may dispose of it in these words,
and also by saying that, so far as the record discloses, there
does not appear to be any legal evidence to show that it has
ever been ddcided by a competent Court.

“The second issue deals with the question as, fo whether the
Thakurs’ men came to repair an existing bumd or to build a
new one? The Deputy Magistrate has decided that they cante to
build a new one. But,so far as the evidence goas;it seems to
me to establish that what they went to. do was to ersct an em-
bankment; on the spot wliere, as they afll,ege, it'stood in previous
years; not to build one in an entirely difforent spot. In fact,
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they went to remew a bund which had been entirely, washed
away, or else to repair one which had been partially washed away ;
for the purposes of this case it is hardly material to enquire

». .
Tagr QuERx- which.

B MPRESS,

«“The third issue puts the question as to whether the
Mohashoy’s men used force, and, if so, whether the five appellants
were of their number? No question of the right of private
defence of property'is raised. Itisnot even pleaded; but if, on
the facts found, it is proved to exist, none the less will it avail
the accused. [See In re Kali Churn Mookerjee (1).]

«The first point to ascertain is whether the acts charged by
the prosecution are made out, that is, whether the appellant
party did attack and beat the Thakurs' party whilst the latter
were engaged in working on the bund? As to this I have no
hesitation in returning an affirmative. The evidence has been
very iengthy, and a great deal of time hasbeen taken up both in
recording, and in commenting upon it in both Courts. It will
be sufficient for me to say that, as a whole, I accept the story
for the prosecution; there is no evidence to show that any
persons, other than the accused and their party, inflicted the
wounds which undoubtedly were inflicted on members of the
Thakurs' faction ; and there is ample, and it seems to me credible,
evidence to show that certain members of the Mohashoy's party
did inflict those wounds in the maoner alleged.

“The next point to determine is which faction acted on the

ggressive ¥ A great deal has been made of the evidence of
Babu 8. N. Bingh (W. 18)and of Sujait (W. 25), and it is contend-
ed that this evidence proves conclusively that the Thakurs
were perfectly well aware of the fact that they could erect no
bund except with the express permission of the Mohashoy., I
do not agree with this contention. In the first place, the evidence
of these two gentlemen does not seem to me to be wholly reliable ;
the first, atleast, must be looked upon as personally interested
in this case; 4nd the memories of both of them must have
misled them as to what actually occurred. Moreover, all that
they say as to the alleged request of Babu Hari Mohun Thalut
is nothing mors mor less than hearsay. My, Ghose, .indeed,

(1) 11C. L. R, 232.
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urged that it was admissible as having been elicited in cross- 1839
examination, I am unaware of any rule or law which renders ™ g, younr
hearsay more admissible in cross-examination than in examina- L‘“‘ Das
tion-in-chief, and in the case of Bhatori Mushabaini (H. C., Cal,, Tre Qurms-
Cr. App. No. 337 of 1882,) a Divisional Bench held that hear- FALPUESS.
say evidence should not be recorded, even on the part of the
accused. The evidence might perhaps have been admissible
to contradict Babu H. M. Thakur had he been examined, but
he was not. Moreover, the letter (Ex, S.) of the 20th OQctober
1887 shows primd fucie that Babu H. M. Thakur, though he
wished for a settlement of the dispute as to whether he could
take “earth” from the Mohashoy’s zamindari in order to repair
his bund, distinctly claimed the right of repairing it when he
chose. Further, thereis a great deal of oral evidence on the
record, which I see no reason to disbelieve, to the effect that
such repairs had been constantly made by the Fazilpore Zamin-
dars, aided by the proprietors of adjacent villages whose lands
are equally irrigated by means of this water-course. I thereupon
come to the conclusion that, whatever right may or may no
exist, the Thakurs, in proceeding to repair or renew this embank-
ment, were acting in the dond fide belief that they were enti-
tled to doso. And I do not find that they proceeded to enforee
‘this (supposed, right in the sense of s, 141, Indian Penal Code, for
the repairing party were not larger in number than was necessary
for the purpose; they evidently did not go to fight, for they at
once informed the authorities when a breach of the peace ap-
peared likely ; and they did not go armed and ready to use force.
They used no force, this is clear, becanse not one single wounded
man has been produced from amongst the Mohashoy’s faction, or
from amongst any other assemblage of men..
 This being so, the acts of the Mohashoy’s faction were clearly
‘illegal, An earthen bwnd in a running stream cannob be made
a permanent erection in a few hours; and thers was no immi.
‘nent; danger to ' the property, for there was little or no water in
the stream at the time,. There was thus ample time to invoke
the initerforence of the authorities, especially as it seems 'clear
that the working party had been observed at an early hour of
the day, before the work conld have progressed far. The
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Mohashoy’s faction, therefore, were deprived of the ¥ight of
private defence (s. 99, Indian Penal Cods), even if the Thakurs
faction had been the aggressors and were trespassers. Moreover,

Tm Qunry- their resistance (or attack) was not made on the spur of the

arenuss.

moment; it was deliberate, after measures had been taken to
agsemble an overwhelming force. In two words, they teok the law
into their own hands on an occasion when the law deprives them
of the right to do so.”

The District Judge then proceeded to go into the question of
the identity of the accused, and concluded as follows :—

“ For the reasons above given, I confirm the conviction and
sentence in the case of each accused. T do not think the sentence
at all too severe: these open acts of violence, in defiance of the
law, are of such frequent occurrence in these districts, that
deterrent sentences are absolutely nocessary. I have found by
cxperience that sentences of six months’ imprisonment and fine
have no deterrent effect; and I have already had occasion to
remark that I ghall be prepared to uphold more severe sentences
in all well-established cases of rioting with lathial weapons, such
as this one. The medical evidence establishes the fact that the
hurt caused to the Thakurs’ people, though not “ grievous” in the
sense of 8, 820, Jndian Penal Code, was certainly severe in the case

.of one or two of them; in fact, they got an unmerciful and

painful beating with lwthiee. The appellants will surrender to
their bail in order to serve out the unexpired portions of the
sentences passed upon them.”

The nature of the arguments advanced at the hearing of the
rule are sufficiently stated in the judgment of the High Court
(PrcoT and MacPaERSON, JJ.,) which was as follows :—

Thisscase comes before us in revision,

Gavouri 'Lall Dass, Dursan Lall Dass, Koonjal Jetii, Murat
Singh and Moonshi Singh were convicted, under s, 147 of the
Indian Penal Code, of the offence of rioting, by the Deputy Magis-
trate of Bhagulpore, and sentenced to undergo one year's rigorous
imprisonment each, and were farther directed in the words of .the
sentence “to execute recognisance bonds inthe sum of Rs. 200
ench for keeping the peace for a period of two yeats, or in default:
to undergo two years’ simple imaprisonment each.”
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On appeal to the ‘District Judge the convietion and sentenes 1389
were confirmed, and on the 23th November this rule was obtained "G rvouny
in fhis Court, calling on the District Magistrate to show cause Lax Das
why the conviction and sentence should not be set aside. The Tnr Quers.
prisoners were released on bail pending the hearing of the rule. Epuzas,

One member of the present Bench not having sat in the Bench
which granted the rule, we heard the rule opened at length by
Mr. Woodroffe for three of the petitioners and also heard Mr.

Evans for the other two. Cause was thew shown by Mr. Phillips
against the rule, and Mr, Zvans was heard in reply for all the
petitioners,

The case was argued at great length; we donot say at teo
great length, having regard to the importsnce of some of the
questions raised before us,

The chief question discussed before us was, whether the acts
of the persons convicted did, urder the circumstances of the
case, come within the provisions of the Indian Penal Code
relating to the offence of rioting ?

The disturbances, out of which this conviction arose, took place
on the 24th June, at a spot on the river Karalya, close to where
a water-course called the Sanis Daur (or otherwise the Raggahai
Khurra) issues from that river,

Around this spot, and on both sides of the river, arc lands
belonging to Mohashoy Taruk Nath Ghose, of whose Cuntchery
Ganouri Lal is tehsildar and Darsan Lal is patwari; the other
three petitioners appear to be peadas of the same Cutchery;
the Mobashoy is described in the petition in this case as the
“ master” of the petitioners.

Some distance (about two miles) from the point where the
Daur issues from the river are the lands of Fazilpors, 6 annas
of which were'bought in 1293 F. 8. by the Thakurs’ family of
Barari, These lands are irrigated by the water-course, which
appears to be supplied from the river alone.

The disturbance of June 24th took place in consequence of a
number of persons ' having on that day gove, under the direstion
af servants of the Thakurs, to the place whers the water-course
igsues from the xiver, and having, just below the point.of junction,

‘bunded up the course of the river (which was then dry or almost
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1389 dry) for the purpose of diverting the waters of the stream into the
“Gamousr  Wwater-course. It has been a matter of dispute in the case whe-
Lﬂ' D48 ther or not there was there at the time a bund partially washed
TRE Qumm away, which these persons repaired or attempted to repair; or
EMPRESS. o1 sther what bhey went to do was to construct a bund, thers be-
ing none actually there at the time; and it was denied on the
part of the Mohashoy's people that & bund had ever been at this
spot. The Deputy Magistrate (whose fiuding we refer to only
because it is referred to by the District Judge) holds that the
Thekurs' people went “to construct & new bund as the one which
gtood there before was washed away.” The District Judge says
“they went to renew & bumd which had been entitely washed
away, or else to repair one which had been pertially washed
away:” adding, for the purposes of this case, it is hardly materia]

to enquire which.”

The District Judge finds that such repairs had been before the,
Thakurs’ purchase constantly made by the Fazilpore Zemindars,
aided by the proprietors of adjacent villages, and that the Tha-
kurs in proceeding to repair or remew the embankment were
acting in the bond fide belief that they were entitled to do 0.
The Thakurs’ people went in considerable numbers, apparently
coolies, save five or six peadas. The District Judge finds that they
were not more in number than was necessary for the purpose of
repairing the bund, for which purpose they went; that they did
not go to fight ; that they did not go armed and ready to use force;
and that they did not use force on this occasion.

Upon these findings, it follows that the acts of the Thakurs'
party did not constitute an offence under the Indian Penal
Code,

The party arrived at the spot at about 10 A, M, (two ghurries
of the day), and worked at the bund until the®afierncon, by
which time they had raised it to a considerable height; and also.
made it of considerable width. While they were engaged on the
work, different bodies of men in large numbers were seen
gathering in the neighbourhood, and marching towards the spot
with drums or ‘tomtoms beating.. The Thakurs' men sedt a
mesyenger to Bhagulpore Thannah, about 10 or 12 miles off
who, however, did not reach it until 11 2, a
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At about, 4 . 2. the bodies of men, previously seen gathering,
came together to the number, as stated, of 1,200 in all, many of
them armed with lathies, to where the work was going on, headed
by the petitioners. Most of the Thakurs' party had either lefs, or
then fled, and very few were left. Twenty-five or thirty men de-
tached themselves from the main body and fell upon the Thakurs’
men, five of whom were more or less severely wonnded with luthie
‘blows, and three left senseless on the ground. The assembly
then dispersed. It is contended that these acts do mnot amount
to rioting under the Indian Penal Code in the present easc.

The Mohashoy's people wholly denied any right on the part of
the Thakurs to construct or repair or to have in existence, in the
river bed, any bund such as the Thakurs claimed. They had ex-
pressly denied the existence of any such right, and refused permis-
gion to the Thakurs to exercise it. They had doneso, in commu-
nications which passed between the two zemindars, in October and
November 1887.

The District Judge thought the evidence of these communica-

. tions inadmissible as hearsay. We think they were admissible ;
although we do not think that, upon the fair construction of
them, they at all negative the existence of that bond-fide belief
on the part of the.Thakurs in the right in respect of the bund,
which the District Judge finds they had,

It is plain that on the part of the petitioners' master, the
Mohashoy, the Thakurs’ alleged right was strenuously denied ;or,
to put in different words his contention, his right to have the
channel of the river free and unobstructed by any bund, was
strenuously asserted by him a right in which, it may not be
improper to remark, his villagers probably were interested as well
as their landlord.

It is contended, under these circumstances, that the assembly

of which the petitioners were members was not an unlawful
assembly.
' It is pointed out, with perfect justice, that they have not, nor
has any one of them, been found guilty of inflicting the
wounds, or any of the wounds inflicted on members of the Tha-
kurs' party; so that,if they were not members of an unlawful
assembly, they must ) free.
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Tt is argued that the interference by the Thakurg’ people
with the channel of the river justified the assembly in coming
to stop them from working there, and the show and the nse of

TrE QUARY. force in compelling them to doso. It was not expressly con-

EMPRESS,

tended that the amount of injury inflicted on the Ppersons
wounded was, such as it was, within the right of the assembly
to inflict ; it was argued that it would not be fair to wuse the
violence employed as evidence of an unlawful purpose in the
coming of the assembly.

But the right under the law to use force was asserted in
argument.

This contention was founded, partly on the words of the
Indian Penal Code and partly on some of the decisions on that
enactment,.

It could hardly be supported, we venture to think, upon any
supposed policy contemplated by the framersof the Code, The
intention can hardly be imputed to the eminent persons who
framed, or to the Legislature which enacted the Code of legalis-
ing,in certain cases, the levying of private war. We apprehend
there can be no doubt that, according to English law, the assem-
bly in this case would be an unlawful assembly, or that eze-
cuting their purpose as they did, there would have been a riot,
for which every member of the assembly would be liable,

" Dalton's Justice of the Peace, in a passage constantly citied (as,
for instance, in Burns, J. P, “Riot”), pp. 445-446, Ch. 187 :—
“Every man in peaceable manner may assemble a meet
company (and may come) to do any lawful thing; or to
remove or cast down any common nuisance done to them. Every
private man, to whose house or land any nuisance shall be eree-
ted, made, or done, may in peaceable manner assemble a meet
company with nccessary tools, and may remove, pull, or cast
down such nuisance, and that before any prejudice received
thereby ; and for that purpose, if need be, may also enter into
the other man’s ground. A man erects a weir across a com-
mon river, where people have a common passage with their
boats, and divers did assemble with spades, crows of iron, and
other things necessary to remove the said weir and made a
trench in hisland, that they did eroct the weir, to turn the water, s¢
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as they might the better take up the said weir, and they did  1eu
remove the same nuisance. This was holden neither any forcible “Gavomnr
entry, not yet any riot. Lax Dax
“ But in the cases aforesaid,if in removing auy such nuisance THr Quesx.
the persons so assembled shall use any threatening words (as EAPRESS.
to say they will do it in spite of the other; or they will
do it though they die for i, or such like words), or shall use any
other behaviour, in apparent disturbance of the peace, then it
seemeth to be a riot; and, therefore, where there is cause to
remove any such nuisance, or to do any like act, it is the safest
not to assemble any multitude of people, but only to send
one or two persons, or if a greater number, yet no more
than are needful, and only with meet tools, to remove, pull, or
cast down the same, and that such persons tend their busi-
ness only without disturbance of the peace or threatening
speeches. For the manner of doing a lawful thing may make it
unlawful.”
Russsell, 4th Edition, Vol. I, 380 :—“But if there be violence and
tumalt, it has been generally holden not to make any difference
whether the act intended to be done by the persons assembled
be of itself lawful or unlawful; from whence it follows that if
three or more persons assist & man to make a foreible entry into-
Jands to which one of them has a good right of entry ; or if the
like number, in a violent and tumultuous manner, join together in
removing a nuisance or other thing, which may be lawfully done
in a peaceable manner, they are as properly rioters as if the
act intended to he done by them were ever so unlawful.
And if in removing a nuisance the persons assembled use
eny threatening words (such as, they will do it though they
die for i, or the like), or in any other way behave in apparent
disturbance 'of the peace, it seems to be riot......If a large body
of men assemble themselves together for the purpose of obtain-~
ing any particalar end, and conduct- themselves in a turbulent
manner, either accompanied with acts of violence, or with
‘threats and intimidation calculated to excite the terror and
alarm of the Queen’s subjects, this is in itself a riot, whether
the end and object proposed be & just and legitimate one or
not.”
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The latter part of this passage is taken from Ohief Justice
Tindal's charge to the Stafford Grand Jury in 1842 (1),
‘We have, of course, to consider whether the Indian Peusl

TRE Qumm Oode has by omission or expression made asort of violence or

EMPRESS.

threat of violence lawful in India, which is eriminal in England.
The sections of the Code relating to the right of private defence
of property wete referred to.

Section 97, paragraph 2, is that which recognises in certain
cases this right} and ss. 103, 104 and 105 lay down the
limitations of it.

The first and leading characteristic of the right is, that
it exists as against an act of theft, robbery, mischief, or crimis
nal trespass, or an attempt to commit one of those offences.
No such right is conferred, by any words in these sections,
saye as against the perpetrators of offences under the Penal
Code. The Code confers a right of private defence not as against
mere trespass, but as against crime, That is the general
scope of it. There may perhaps arlse cases of difficulty; cases
imter apices juris must always, from time to time, arise, and
when they do, be dealt with. Bub this is not such a case.
Upon the findings of the District Judge, we must take it, that no
offence was committed by the Thakurs' people. The matter
does not rest there, The District Judge says that no case was
made for the petitioners in the first Court of the exercise of
the right of private'defence. Nor was it. The defence made
was, s0 far as it touched this question at all, one of civil tres.
pass only. * Again,it is shown, and was on another aspect of
the case pressed upon us by Mr. Woodroffe, that long after
the disturbance, the bund remained as it was when the attack
took place. Thetre was no water in the tiver to be then diverted.
There was no pressing immediate necessity of a kind showing
that there was not time to have recourse’ to the protection
of the public authorities. Hven .apart from this, the District
Judge finds it clear that the working party had been observed
early in the day before the work.could have progressed far;
but in place of baving recourse to the authorities, the Mohashoy’s
paaty, acting with deliberation, assembled, after préparaion, in

(1) C. & M., 663,
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great force, and went to stop the work at the bund. Wedo 188
not think the right of private defence arose in this case. GANOURL
Then it is argued that the assembly did not assemble to LA%DAS
enforce a right or supposed right within the terms of s. 141, Tae Qurns-
On the morning of the 24th the Mohashoy was, it is said, Earngss,
in the enjoyment and possession of the right claimed, namely,
to have the river channel free. When the assembly went
there in the afterncon, they went not to enforce a right, but to
defend a right. They went to prevent the continuance of acts
which altered the sfatus guo ante. It was not intended
by the Code to make assemblies which are assembled in support
of the sfatus quo unlawful. An assembly to alter is unlawful ;
an assembly to defend is not. This, ms we understand, is the
argument.
This argument possesses some attractive subtlety. But we
do not feel able to accept it. It is dangerous to attempt to lay
down any general rule, and there may perhaps be cases in which
an agsembly to defend a right may not be unlawful; at least,
we shall not now affirm that there cannotbe, But to accept
the general proposition enunciated would be a very different
matter. There are many rights of which it may be affirmed
that when they are interfered with, the defence of them consists
in exercising them in despite of the interference, that is or may
be, in enforcing them. There are modes of euforcing a right
which are not prohibited by s.141. What it prohibits is the
enforcement of a right or supposed right by crimipal force or
show of criminal force by an assembly of five or more persons.
And rights, the defence of which can only be effected by enfore-
ing them, may come within its provisions,
The section refers to “wight or supposed right,” This would
seem to make a division into: (lst) rights in actual enjoyment
when interfered with; (2nd) rights claimed though nof in actual
enjoyment when interfered with. And this would again indicate
that the section, in some cases at any rate, makes unlawful an
sssembly which by force, &b, defends- the Tight' by restoring
the status quo anie and with it the actual enjoyment,
If the proposition contended for be true, then, not merely the
right to the actual occupation of property in physical possessios,
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but a right of way, a right to draw water from a well, = right to

Gavovm: enjoy ancient lights, and meny others, may, if interrupted, be
LaxDas  yindicated by force or show of force. o long as they are uninter-
Tsp Quams- rupted, they are in possession so far as such rights can be. To

EMPrESS,

defend them hy force against interruption is to enforce them ; and
this, if done by five or more i3, in many if not in most cases,
forbidden by the law. '

This proposition, in truth, embodies the view which wag
expressed by Campbell, J., sitting alone, in the case of Queen v.
Mitio Simg (1) in the passage at page 43 beginning with— [
think that the latter provision applies to an active enforcement
of a right not in possession, and not to the defence of aright in
possession.” It ig not the judgment of a ‘bench of this Court,
and with great respect we dissent from this passage and from
that which follows it, and decline to be bound by either.

Leaving the discussion of this general proposition which, if
established, would be a defence in this case, we must refer fo the
judgment of Phear, J., in the Pachgachia case [Shunker Singh v.
Burmah Mahto (2)] which was mych relied on.

‘The Court there held that the right of private defence existed,
The Pachgachia people were in “the enjoyment of the use of
water which they were then having at the very time.” The
Amba people came to stop the water by force, if necessary.
Phear, J, says: “They” (meaning the Pachgachia people) “ were
not hound under all circumstances to stand quietly by while their
opponents wrongfully and by force committed serious mischief.”
‘We think we must take this as & finding upon the character of
the act committed by the Amba people; and, that being the
finding, the right of private defence arose, there not being time
to have recourse to the suthorities. The act of the Awmba peaple
was held -to be an-attempt to-cause such a change’in the pro-
perty (the actual taking of the water then flowing being treated
as property) as to affect it injuriously, and so to be an attempt
to commit mischief.

Further, it appears on reference to the papers in the case, that
the Pachgachia people had.gone .to keep.their channel clear
and had remained on the spot during the night previous to.the

(1) 8 W. R, Or, 41, {2) 23 W. R, Cr, 25
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disturbanee : they were actually in possession of the flow of 1888
water so far as that was possible; and the Amba people then™ .~~~
came to stop it, and on the finding of the lower Court were the Lan Das
aggressors, Some of the language used in the case, no doubt, Tnp angx.
affords ground for the argument properly pressed upon us, that YAPRESS
it decidesin goneral terms that the maintenance of the actnal

subsisting enjoyment of a rightis not the enforcement of & right

within the weaning of s. 141. If the case conld only be read

as supporting that proposition, we should think it our duty to

refer it to a Full Bench. We think, however, that it does not

go so far as to decide that.

We understand the case of Birjoo Sing v. Khub Lall (1) also
relied on to include a finding to a similar effect. Couch, C.J.,
says: “He (the petitioner) went there to do what porsons had a
right to do, viz. endeavour to prevent mischief being done to
property which belonged to them ; and I think that he cannot,
uvader the circumstances that have been stated, be considered to
have been a member of an unlawful assembly so as to be answer-
able for any acts of violence which were committed by the assem-
bly or any member of it in prosecution of the common object.”

In this case therefore, also, the defence of what was held to be
property, against what was held to be mischief, constituted the
justification accepted by the Courts.

In the present case, if the right claimed by the Thakurs does
exist, their people were lawfully engaged upon the bund and
the bund was lawfully there. The petitioners were members
of an assembly, the common object of which was by show of
criminal force, and by criminal force, if necessary, to enforce the
right to keep the river channel clear, by preventing the con-
struction of the bund and by demolishing it so far as it was
constructed” though the demolition was not carried out after
the effects of the violence used became apparent——a not unusual
circumstance in this country. We think the case comes under
8 141, pare. 4

'We see no reason for holding that any omission in the charge
occasioned o failure of justice in the course of the three months’
trial which took place.

(1) 19 Wc BI’ Cr-, 66-
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As to the alibi setup on behalf of prisoners 2 and 8, we see
10 reason to doubt that the District Judge fully considered the

evidence bearing upon that question; and, so far as we may

Tys Quitks- allow ourselves to express an opinion ou the question of fact

HEMPRESS.

before him, we should say that we entirely agree with him,
The letters are not satisfactory, and even if these accused were
present at the well where the bodies are said to have been
cearched for on the day in question, that would not be inconsis-
tent with their having been, as they are sworn to have been,
ut the riot afterwards.

We must discharge therule to set aside the conviction.

But we think weare at liberty to diminish the severityof the
sentence imposed, There was a serious question of right raised
between the parties. The Thakurs’ people stayed quiet after
the refusal of permission in October-November until just before
the rains were nigh ; they were the persons to come on the ground
with good reason to know they might be opposed. This does nob’
farnish a justification for the accused ; but it does, we think,
cntitle us to refrain from treating the case as one fit for the ex-
emplary sentence imposed. We quite feel the importance of
the District Judge’s observations, But, under the circumstance,
wo think a sentence of six months’ imprisonment will meeb the
ends of justice, We are happy that & line of argument in reply;
which we feared might have rendered it impossible for us to reduce
the sentence, was not pursued.

Subject to this reduction, we let the sentence stand as itis..

‘ Rule discharged.
H, T H



