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1932 Baldeo Singh’s daiigliter and his funeral esijensfes were paid out 
of joint family property.

In conclusion the learned Judges say that it was sufficient for 
them that an agreement was committed to writing, which was clear 
and definite in its terms, and they add that that agreement has 
been shown to have been acted upon up to the present time.

Their Lordships agree in the result at which the High Court 
arrived. Having regard to the agreement of 1878, they think that 
the case is concluded by authority. The result is entirely in 
accordance with the principle laid down by this Board in the 
judgement delivered by Lord Westbury in Appovier v. Rama 

8%hha Aiyan (1) and in the more recent cases of BalhisJien Bas 

V. Bam Narain 8ahu (2) and Parbati v. Naunihal Singh (3),
Their Lordships will therefore humbly advise His Majesty that 

these appeals should be dismissed.
The appellants will pay the costs of the appeals.

Appeals dismissed.

Solicitors for the appellants i Barrow, Rogm & Nevill.

Solicitors for the respondent: Banken, Ford, Ford & GhesUf. 
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ABDULLAH KHAN (Defbmdant) v. BASHABAT HUSAIN (Plainoti?)
AND AKOTHBE AjPrSAL.

Two appeals consolidated.
[On appeal from the HigTi Court of Judicature at Allahabad,]

Mortgage—Redemption—Gonstruciion of mortgage as to thu terms of redemp- 
tion—Mortgage and lease to mortgagor contemporaneously granied—Mbrtgage exe
cuted before Transfer of Property Act fIVoflBS2J oame ijito force—-Mortga
gee's security reduced by portion of propariy leing withdrawn—Seoihn G5faJ of 
Transfer of Property Act—Bight of mortgagee to compensation.

The plaintifi (respondent) mortgaged to the defendant (appellant) certain 
property by a deed, dated the 25th o£ August 1880, for Rs. 70,000 for eight years. 
On the 29th of Augtist (and so practically contemporaneously with the mortgage) 
a lease of the mortgaged property was executed by the mortgagee.in favour of the 
mortgagor at an annual rent of Bs. 4-,200, which represented interest on the mort
gage debt at the rate of 6 per cent, per annum. The mortgage contained a clause 
that “ it is agreed by mutual consent of the partieis that tho profits of the property

Prfij'ewi;—Lord M'aenaghtca, Lord Moulton, Sir Jolm Edgo and Ml'. Ameer 
All.

(1) (1868) 11 Moo. L A., 75.
(2) (1903) I. li. B„ 30 Oak, 738; L. B.. 301. A., 139.
(3) (1909) I. L. B., 31 All, 412 j L, E , 36 I. A., 71.
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mortgaged stall belong to the mortgagee in  lieu of the interest on th.0 mort
gage money, and I, the mortgagor, ehall liave no claim for mesns profits. The 
mortgagee also shall have no right to claim interest on the mortgage money 
advanced by him." The lease, after reoiting the mortgage, referred to a provision 
in the latter that the mortgagor should be entitled to sell a certain portion of 
the mortgaged property on condition that he handed over the whole of the pro
ceeds of the sale to the mortgagee in payment of the mortgage debt, aad piovided 
that «under the condition whatever sum of money the mortgagor should 
pay to the mortgagee in a lump sum should be credited and set off against the 
rent payable under the lease with interest at 8 annas per cent, per mensem.” 
Subsequently three further charges were tacked on to the mortgage, the latest 
oi which was dated the ISth of December 1882. In Juna 1888, the mortgagor was 
in arrear with his rent and the mortgagee brought a suit against him on which 
the mortgagor gave up possession of the pr operty to the mortgagee. In a suit 
for redemption (the right to redeem not being disputed). Esld that the mortgagee 
was entitled under the terms of the mortgage to appropriate the profits of the 
mortgaged property in lieu of the interest on the mortgage money not paid 
by -the mortgagor. Evidence of preliminary negotiations and previous conversa
tions were not admissible to contradict or vary the terms of the mortgage (Evi
dence Act, section 92).

E M  also that the mortgage and the lease were both parts of one and the 
same transaction. But there was no inconsistency between the two instruments, 
nor would there have been any inconsistenoy if the mortgage itself had contain
ed a provision for granting a lease on the terms upon which the lease was actu
ally granted.

Eeld further that the original mortgage having been, esecuied before the 
Transfer of Property Act came iato operation, that Act was not applicable, 
notwithstanding t h a t  one of the further charges was executed subsequently 
to that date. Whatever might be the oonstrnction of section 65fa)  of that Aol; 
(which was cited in support of the mortgagee’s claim) he wa-3 not o n  the e v id e n c e  

and under the ciroumstauces of the present case e n t i t l e d  to  o o m p o n s a t io n  fo r  

any loss or damage occasioned by h i s  security b e in g  diininished o w in g  to  a p o r 

tion of the mortgaged property being successfully c la im e d  f r o m  t h e  m o r tg a g o r .

Two consolidated appeals from a judgement and two decrees 
(22nd December, 1908) of the High Court at Allahabad, which 
partly reversed and partly affirmed a judgement and, decree (22nd 
December, 19C6) of the Court of the Subordinate Judge of Meerut.

The suit out of which the present appeals arose was one for 
redemption of a mortgage, in which the right to redeem was not 
disputed, and the main question was whether the appellant, the 
mortgagee, who was in possession of the mortgaged piopex|iy, 
wai? entitled to appropriate the profits in lieu of interest under 
the terms of the mortgage deed, and the circumstances und̂ r which 
it was executed.
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iQl2 The mortgage deed was dated the 25th of August 1880, and by
it the respottdent (plaintiff) in consideration of Es, 70,000 mort- 

Khak gaged a 10 biswa share in mauza Jeola, and a 6 biswa share in 
Bashaeat mauza Tisang for eight years nominally to Masuma Begam (but
Husain. j-eally to her husband Husain Ali Khan) now represented by

the appellant (defendant). The most important provision of the 
deed, so far as this appeal is concerned was clause 4, which stipu
lated that'“ it is agreed by mutual consent of the parties to this
document that the profits of the property mortgaged shall belong 
to the aforesaid mortgagee in lieu of interest on the mortgage 
money, and I, the mortgagor, shall have no claim for the mesne
profits. The mortgagee shall hav  ̂ no right to claim interest
on the mortgage money advanced by him.” On the 29th of August 
1880, the mortgagee leased the whole of the mortgaged property 
to the plaintiff for the term of the mortgage at a yearly rental 
of Es. 4,200, which represented interest on the mortgage debt at 
the rate of 6 per cent, per annum.

The lease, after reciting the mortgage, referred to a provision 
in the latter that the mortgagor should be entitled to sell the 
abadi of mauza Jeola, on condition that he handed over the 
whole of the proceeds of the sale to the moTtgagee in payment of 
the mortgage debt, and provided that under that condition 
“whateTer sum of money the mortgagor should pay to the 
mortgagee in a lump sum, it should be credited and set off against 
the rent payable under the lease with interest at 8 annas per cent, 
per mensem.”

The mortgage and the lease were both registered on the 2nd of 
September 1880.

On the 24th of November, 1880, the mortgagor borrowed from 
the mortgagee Ks. 21,473'8-0 at 12 annas per cent, per mensem in 
order to purchase a 6 anna share in mauza Tisang. That sum was 
tacked on to the original mortgage. That purchase was never 
completed, and the money was attached by one of the judgement- 
debtors of the mortgagor.

In June, 1881, the mortgagor, being in arrears with payment 
of his rent, gave up possession under his lease, and the mortgagee 
re-entered into possession under the terms of the original mort
gage deed. According to the mortgagor’s case he did this by 
arrangement with the mortgagee, froQn whom the mortgagor
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received the following l e t t e r " After compliments, I beg to inform. 1913
you that as you have according to the mutual agreement entered ~ABT>Trr,T,̂ T?
into between us, already presented a petition to the Revenue Khak

department, Musammat Masuma Begam the mortgagee will now Bashaeat

collect the rents from tenants of mauzas Jeola and Tisang herself, Husaik,
and after deducting Rs. 4,200, the remainder will go in paymenti 
of the principal and interest of the bond tacked on to t'He mort
gage and the principal of the mortgage. The account begins from 
to-day. Dated the 11th June 1881.” This document 'was 
neither witnessed not registered and was held by the Subordinate 
Judge to be a forgery. The High Court was of opinion it was 
genuine; but their Lordships of the Judicial Oommittee held it to 
be inadmissible on the ground that it was not registered.

Subsequent to the lease being so determined the mortgagor 
borrowed two further sums from the mortgagee, which were tacked 
on to the original mortgage and made redeemable with it; namely, 
on the 25th of April 1882, Es. 6,000 repayable with interest afc ‘
10 annas per cent, per mensem, and on the 13th of December 1882,
Rs. 1,000 repayable with interest at 12 annas per cent, per mensem.

The appellant was the successor in title of the original mort' 
gagee under a deed of gift, dated the 9th of September 1890.

The suit was brought on the 30th of June 1906, the plaintiff after 
stating the facts praying that the defendant should be ordered to 
render an account, as from the 11th of June 1881, of the rents and 
proiBits of the mortgaged property, and that the plaintiff should be 
credited in such account with all moneys received by. the defendant j 
that, subject to any amount which might be found to be due, a decree 
be made in the plaintiff's favour for possession of the property, and 

. that if on adjustment of the account any sum should be found due 
by the defendant, the plaintiff should be granted a decree for it.

The defendant denied that the oral agreements as alleged were 
entered into and that Husain Ali Jan was any party to the various 
transactions except in his capacity as general attorney for his wife; 
that the terms set out in the deeds were the only terms on which 
the parties agreed to be bound; that any oral or other agreements 
purporting to qualify the rights and liabilities under the registered 
deeds, had been entered into by Husain Ali Jan withoTifc any 
authority and were not binding on the mortgagee, nor, couH
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1912 affect the rights of the defendanfc under those deeds; that the lease 
was admitted and that the plaintiff gave up possession nnder i t ; 
but it had no connexion with nor formed part of the original 
mortgage, but that on the contrary, it was a distinct and separate 
transaction, and had, now it had come to an end, no bearing on the 
rights of the parties, and that at the date the original mortgage 
was made the plaintiff led the mortgagee to believe that he was 
the sole owner of the property mortgaged, but that in collusion 
with his sister he caused her to bring a claim whereby the mort
gagee lost possession of a considerable portion of the mortgaged 
property, and the rents and profits which would have accrued 
therefrom. Finally the defendanfc stated that he had no objection 
to the redemption sued for, on payment of the sums due under the 
original mortgage and the subsequent amounts tacked on to it, 
which he estimated to amount to Rs. 2,10,954.

The Subordinate Judge .held that the mortgage and the lease 
were to be treated as separate transactions and that no extraneous 
evidence was admissible to prove that the mortgagee was only 
entitled to interest at 6 per cent, per annum under the mortgage deed 
of, the 25th of August 1880; that there was no agreement that the 
mortgagee would charge interest at 8 annas per cent, per mensem, 
but that the.lease money was to be the profit of the mortgagee as 
long as the lease should last; that the rukka produced in support 
of the agreement made in June 1881, was a forgery ; that if any 
such agreement had been made it would have been binding on the 
'mortgagee; that the mortgagee was aware that the plaintiffs 
sister’s share was included in the mortgage and the defendant was 
not entitled to claim any damages by reason of such share having 
been lost; that all bonds (the principal mortgage bond and the 
three additional bonds) must be liquidated both as to principal and 
interest before redemption; and that the mortgagee was entitled 
to enjoy and appropriate the entire usufruct of the property 
from July 1881 and onwards, and that he could not be called upon 
to account for the same.

The decree was consequently partly in favour of the plaintiff 
and partly in favour of the defendant.

Both parties appealed to the High Court) and the appeals were 
heard by SiB John S tanley, C. J. and Banerji, J, They were



of opinion that tlie mortgage and the lease must be read together 1912
as forming one transaction . . . . .  the mortgage was in fact ART̂nrT.Aw
usufructuary only in name, and that it was nob intended at the S.niK
date of its execution that the mortgagee should go into posses- B a s h a e a t

sion or receipt of the rents and profits. It was only when the Husain.
mortgagor failed to pay the rent reserved by the lease that posses
sion was taken . • . . . . Reading the mortgage and the lease 
together we cannot give to the provision in the mortgage deed as 
to the acceptance of profits in lieu of interest its literal meaning.
The language of this provision must be taken to be controlled by 
the terms of the lease, which provided that during the subsistence 
of the mortgage rent at the rate of Rs. 4,200 a year should be pay
able . . . .  We think that the mortgage and the lease being 
one transaction the intention of the parties to be deduced from 
them was that the mortgagee if in possession, was to receive 
Bs. 4,200 annually as interest out of the rents and profits, and that 
the mortgagor should enjoy the balance. It was never the inten
tion of the parties that the mortgagee if he took possession should 
put into Ms own pockets at least Rs. 2,000 a year over and above 
the Es. 4,200.”

' The appeal of the plaintiff was consequently allowed and that 
of the defendant was dismissed.

The defendant appealed from both decrees to His Majesty in 
Council.

On this appeal.
DeGmyther, K, (7., and Q. Gonsidine O’Gormm for the 

appellant contended that under the terms of the mortgage deed b.o 
was entitled to appropriate tlie whole of the income from the mort
gaged property in lieu of interest; and that tlie respondent was 
not entitled to an account of the income. No oral or other evi
dence was admissible to esplain the terms of the mortgage deed,
. which were quite clear in favour of the appellant’s contention. The 
mortgage deed and the lease were distinct and separate transac
tions, and the High Court, it was submitted, had wrongly held 
that they should be road together as forming one transaction. In

■ any case the lease having been determined could now have no 
l3earing on the rights and liabilities of the parties, which must be 
governed solely by the terms of the mort̂ gage deed. i%erukkCf
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1913 dated the 11th of June 1881, was not proved and the High Court
~A^m~r,AH ~ ^  reversing on that point the decision of the Subordinate

Khait Judge; but even if it were proved to be genuine, it was, being an
Bashabat unregistered document, not admissible in evidence so as to ai'ect
Husahj. immovable property, and had been wrongly admitted by the High

Court. It was also contended that the appellant was entitled to 
compensation for the loss of income occasioned by the withdrawal 
of the respondent’s sister’s share of the mortgaged property. 
Reference was made to the Evidence Act (I of 1872), section 92; 
Registration Act (III of IS'ZT) sections 17 and 49; and Transfer 
of Property Act (IV of 1882), section 65 (a) which, it was contended, 
was applicable. The decision of the High Court should be reversed, 
and that of the Subordinate Judge (so far as it was not adverse to 
the appellant) should be restored.

jSir Erie Richards, K. 0., and B, Dwbe for the respondent con
tended that the mortgage deed and the lease formed together one 
transaction, and that they should be so treated. The evidence 
produced to show what was the real intention of the parties was 
therefore rightly admitted by the High Court in proof of the mode 
in which the rents and profits of the mortgaged property were to be 
dealt with. The appellant had only got possession of the property 
in June 1881. Reference was made to Jawahir Singh v. Somesh- 

war Dat (I) and Balkishen Das v. Legge (2). The rukka of the 
11th of June 1881, it was submitted, was properly admitted by the 
High Court. Under the circumstances the appellant had no right to 
any compensation for any loss or damage occasioned by the reduc
tion of his security owing to a portion of the mortgaged property 
being found not to belong to the mortgagor. The Transfer of Pro
perty Act, it was contended, did not apply, the mortgage having 
been esecuted before that Act came into operation.

DeQruyther, K. G., replied.
1912, November '2 ,9 th The judgement of their Lordships was 

delivered by LoED MagnaghtbN f  The respondents in these con
solidated appeals are the representatives of the late plaintifif Saiyid 
Basharat Husain, now deceased, who was the owner of valuable 
zamindari property, subject to a mortgage, dated the 25th of 
August 1880, and three further charges tacked to it, The mortgage 
of 1880 and these further charges are now vested in the appellant, 

(1) (1905) I. L. a ,  28 AU., 225. (2) (1899} I  L. B„ 22 All, 149.
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The controversy in tliis case arose out of these mortgage 1912
transactions. Tlie original mortgagee was Husain All Khan, who 
made the advances to Basharat Husainj and took the securities in Kejk

V.
the name of his ■wife. B ashara t

Basharat Husain brought a suit for redemption. His right to Eosai®.
redeem was not disputed. The only question was as to the terms 
and conditions on which the decree for redemption should be made.

On the part of the appellant it was maintained that the rights 
of the parties must he governed by the provisions of the mortgage 
deed of 1880, which was duly executed and duly registered. On 
the other hand, the mortgagor contended, (1) that the real intention 
of the parties was to be gathered, not from the mortgage deed, but 
from negotiations and conversations alleged to have taken place 
before the mortgage was executed; and (2) that on the mortgagor 
relinquishing the mortgaged property, which had been leased to 
him immediately after the date of the original mortgage, an agree
ment was come to between the mortgagee and the mortgager as to 
the mode in which the rents and profits of the property were to be 
dealt with. The only evidence produced in support of this alleged 
agreement was a letter or yufefca, neither registered nor witnessed, 
purporting to be dated the 11th of June 1881, and to be signed by 
the mortgagee (who died in 1886, ten years before the institution 
of the suit). The Subordinate Judge of Meerut, wbo was the Trial 
Judge, came to the conclusion that the document in question was a 
forgery. The learned Judges of the Higi Court considered it 
genuine and gave effect to it. It is not necessary for their Lord
ships to determine whether the document is genuine or not. By 
the provisions of the Eegistration Act (Act III of IS?*?} such a 
document being unregistered is inadmissible in evidence.

As regards the first contention on the part of the mortgagor, 
which appears to have been argued at great length in the Courts 
below, it seems impossible to support the decision of the High 
Court. It is no more permissible in India than it is in this country 
to contradict or vary the express and unambiguous terms of a 
written instrument by reference to preliminary negotiations or 
previous conversations. The Indian Evidence Act is clear on the 
point.

The consideration for the mortgage of 1880, was the sum of 
Es. 70,000. The mortgage was expressed to be for the term of
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1912 eight years. The mortgage deed contains the following state
ment '

“ It is agi'eed by mutual consent of tlie parties to this document tliat the pro
fits of the profjerty mortgaged shall belong to the aforesaid mortgagee in lieu of 
the interest on the mortgage money/and I, the mortgagor, shall have no claim for 
mesno profits. The mortgagee also shall have no right to claim interest on the 
mortgage money advanced by him."

The mortgagee relied on this provision. The learned Judges 
of the High Conrb refused to "give it any effect, holding that the 
mortgage was usufructuary only in form, and that the security 
was intended to be a simple mortgage carrying interest at the rate 
of 6 per cent, per annum. In coming to this conclusion the learned 
Judges seem to have been influenced both by the preliminary 
negotiations to which the mortgagor and his -witnesses deposed, 
and by the circumstance that by a deed practically contemporane
ous with the mortgage, the property was leased to the mortgagor 
for the period of the mortgage on very favourable terms at a 
rent which worked out at 6 per cent, per annum on the sum 
secured. The net profits of the property in mortgage were appar
ently not less than Rs. 6,000. The rent reserved was. only 
Rs. 4,200. Favourable as the terms were, the mortgagor very 
soon fell into arrear. The mortgagee brought a suit against him, 
and he then gave up possession to the mortgagee. It may be that 
if the mortgage deed 'means what it says, it would have been 
better for him to have fought the case out. Such is evidently the 
view of the High Court. But after all, that is no concern of the 
Court. It was for the mortgagor to Judge what was the wisest 
course for him to pursue.

Having regard to the eagerness of wealthy money-lenders to 
obtain security on zamindari property, and the competition among 
them for a position thought so advantageous, there does not seem 
to be anything strange in the apparently easy terms of the first 
mortgage transaction between the lender and the borrower.

Their Lordships agree with the High Court in thinking that the 
mortgage and the lease were parts of one and the same transaction. 
But there is no inconsistency between the two instruments. Nor 
would there have b̂een any ,■ if the mortgage itself
had contained a provision for _. ■■■: ii:j 'oase on the terms upoa 
which the lease was actually granted.



One point was raised by the mortgagee before tlie Subordinate jgig 
Judge on whicb lie failed It was not dealt vith by the learned ^

Judges of the High Court because they were against the mortgagee 
on the main question. The point was raised again before this bashaba® 

Board, It was this : Part of the property expressed to ba mort- Hxjsaiet. 
gaged was withdrawn from the security in consequence of a 
successful claim to it by the mortgagor’s sister. The mortgagee 
claimed damages or compensation for the diminution of his 
security. The Subordinate Judge rejected that claim, being of 
opinion that the mortgagee when he took his security was aware 
of the circumstances of the property and the position of the mort
gagor’s family. Their Lordships think that the Subordinate 
Judge was right. They consider that the Transfer of Property 
Act, Act lY of 1882, section 65(a), on which reliance was placed 
(whatever the construction of that section may be) can have no 
application to the present case where the mortgage was executed 
before the date of the Act, though one of the farther charges was 
subsequent to it.

Their Lordships will humbly advise His Majesty that the 
appeals should be allowed, the orders of the High Court discharged 
with costs (any costs paid thereunder being repaid), and the order 
of the Subordinate Judge restored.

The respondents will pay the costs of the appeals.

A'ppecils allowed.

Solicitors for the appellant JSa-n/cew, Fofd, Ford S Chester,

Solicitors for the respondent '.— Barrow, Mogm & NeviU.

I  Y. W.
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