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registration of the document must, according to the ruling of tlie 
Privy Council, be held to be invalid. I also would dismiss the 
appeal.

T udball, J.—I fully concur and have nothing further to add.
Gh a m iee , J.-—I agree -with the order proposed by the learned 

Chief Justice. It appears to me that there was neither in fact 
nor in law any “ presentation ” of the document by any qualified 
person to any person authorized to receive it for registration.

Bt the CoueT'.—The order of the Court is that the appeal is 
dismissed, but without costs. The objection raised by the respond- 
enli as to costs is also dismissed with costs.

Appeal disviissed.
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BAGHUBIR SINGH (DEFOEiDiiNT) v. MOTI KUNWAB (F iaim fp) and SATI 
SINGH AKD AirOTHBB (PtAIHTIFPS) V. MOTI KDNWAR (D eeehdan®).

Two appeals consolidated.
[Oa appeal from the High. Court of Jadicature at Allahabad.]

Sindu law—Partilion—Eequisiies for partUion—Agremmt to hold property 
in certain specific and dejined shares, effmi of—Bounion, failure to ̂ rov6 
as alleged.
The members of a jointi HindiT family eama to the following agreexnent 

“ Now we have already come to terms, and according to the shares given below we 
have been in possession and enjoyment of oux lespeotiva shares. As regards it -we 
have with our mutual consent entered into an agreementi aooording to the terme 
given below. The same share ia the property -svhich is , in the possession of a. 
particular person as given b&low shall be considered to be the property of that 
very person -who is in possession thereof, If any of us brings any suit in tho 
Civil or Eevenue Court to the efiect that.his share is less or he is a ioscr, it shall 
be considered to bo false in every court. By virtue of thiti ag'i:ei)!,neni; no person 
shall be competent to bring any claim in. any court in respect of .iny portion of 
the property other than the property detailed belovr.” . Then followed a speoifl- 
cation of the villagGS belonging to the family, and the shares ia whicli those 
villages wevo thcrcallor to bo held. I ’rom that time the property had been 
entered in the Begister in acoordance with the arrangement contained in the 
agreement, and the agreement had been acted upon up to the time of suit.

Held by the Judicial Committee (affirming the decision of the High Court) 
that on the evidence and circumstances of the case, tha agreement was one 
which operated as a partition of shares, and the family thenceforth,ceased to be 
joinli in accordance with the prineipla laid down in Appovier v. Bmia Suhha
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1912 ■ NardTi, Salm (2) and Parlati v. Ifaunihal
- — ----r-  Singh (3).
BAQHaBiB re-tinion. Tliat was a question of fact, and there was no

jj evidence to show that any cl the memliers of the family re-united, or even
Moti contemplated re-nnion.

Konwae. appeals consolidated from two judgemenfcs and decrees
(24th November 1908) of the High Court at Allahabad, one of 
which reversed a judgement and decree (12th September 1907) of 
the Subordinate Judge of Mainpuri, and the other affirmed a 
judgement and decree (2nd June 1904) of the Assistant Collector 
of Etawah.

The facts of the case are, for the purposes of this report, 
stated in the judgement of their Lordships of the Judicial Com
mittee.

The main question for determination in these appeals, was 
whether one Baldeo Singh, the deceased husband of the respondent 
Moti Kunwar, was a member of a Hindn joint family in co-parce- 
nership with the appellants at the time of his death (as contended 
by the appellants), or had become separated prior to his death (as 
contended by the respondent).

Upon this question depended the title of Moti Kunwar, the 
plaintiff in the snit brought in the court of the Assistant Collector 
of Etawah, the object of which was to recover her share of profits 
of a village named Kanchansi, which was recorded in her name 
The defendants were the present appellants, and the main defence 
was that Moti Knnwar was not a co-sharer, but a Hindu widow in 
a joint family who was only entitled to maintenance. The 
Assistant Collector decided the case on the provisions of the Agra 
Tenancy Act (II of 1901 of the Local Council) section 201, and
held that the fact that Moti Kunwar'a name was recorded as
proprietor in the Revenue papers was sufficient to maintain her 
claim in a Revenue Court. He accordingly gave her a decree, and 
directed the parties to go to a Civil Court with respect to the 
question of title.

The appellants consequently brought the other suit in the court 
of the Subordinate Judge of Mainpuri against Moti Kunwar, 
claiming & declaration that they were the owners of the property

(1) (1866) 11 Moo., I, A., 75.
(2) (1903) I L .  R,| 30 Calc., 788 j L. B. 80 I  A„ 139;
(3) (1909) I. L. E., 81 All, 412 : L. B. 36 I. A , 71.

42 THE INDIAN LAW EEPORTS, [TOL. XXXV,



VOL XSXY.] ALLAHABAD SBEIES. 43

wrongly recorded in the name of Moti Kunwar, fcheir title being 
that they were the surviving members of the joint family of which 
Baldeo Singh (Moti Kunwar’s deceased husband) had been a 
co-parcener. Moti Kunwar contested the suit on the same title 
as she had set up in her own suit.

The Subordinate Judge deciding in favour of the appellants 
aaid

“ Tlia questioa is wiiether by this agreement Baldeo Siagii and Lalfca Singh 
iateuded a division with Madau Mohan Bingh alone, or "wlietlier it -was their 
iataation to divide amongst themselves and also from Kaghunath Singh and 
Sati Singh. Thare is stiong oral and documentary evidanoe to show that 
Baldeo Singh, Lalta Singh, Kaghunafch Singh and Sati Singh remainad joiixfc 
after tha agreement. The former consista of the evidenca of (I) relatives, (2) 
respectable persons, big zamindars and raises, and (3) servants, of the iamijy. 
The dosumeatary evidenca consists of tha admissioa of Baldeo Singh contained 
in a statsment made befors the Tahsildar oa the 28bh of ApriJ 1B94, 'wherein ha 
admits that he had divided from Madan Mohan Singh 11 years ago, but lived 
jointly with Lalta Singh, Eaghunath Singh and Sati Siogh; the admission of 
the defendant iloti Kunwar coatained in her deposition before the lahsildar in 
1896, wherein she s t a t e s ‘ I  have got my name entered for my satisfaction. Ail 
were joint during the liie-tima of Thakur |her husbaad); they are all joint 
even now. Laka bingh and Sati Singh are the owners; ihey will be ownera 
after me as they are the owners now. There is no disunion amongst m .’ 
The accounts written by Baldeo Singh showed joint oolleotiona of rent and 
payment of Government revenue as also that the expenses connected with the 
illness and the death of Baghuaath Singh and those oonneoted with the fxmeral 
of Baldeo Singh and the marriage of his daughter after his demise were mads 
out of joint funds.*' '

Moti Kunwar appealed to the High Court from that decisioni 
and Raghubir Singh appealed from the decision of the Assistant 
Collector of Etawah. Tbe appeals were heard together by a 
Divisional Bench of the High Court (SiB John Stanley, C. J. and 
B a n e r j i ,  J.) wiiich reversed the decree of the Subordinate Judge, 
and affirmed that of the Assistant Collector, on ihe ground Uiat 
Baldeo Singh had become separated from the joint family in his 
life-time.

In the suit in which he was defendant Eaghubir Siugh 
obtained special leave of His Majesty in Council to appeal. In 
the suit in which he and Sati Singh were plaintiffs they appealed 
m the ordiiiary course.

On these appeals.
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1912 De Oruyther, K, 0., and B. Bube for the appellants contended
that the agreement, dated the 10th of October 1873, was executed to 

B i k g h  effect a  separation in estate of Madan Mohan Singh alone, and was 
inoperative as regarded the other members of the family. The 

Kuhwab. evidence showed that after the date of the agreement the parties 
to it continned to live as undivided members of a Hindu joint 
family. But even if the agreement did technically operate as a 
partition of the joint family, the acts, admissions and conduct of 
the parties, it was submitted, established that there was a le-union 
between Baldeo Singh, Lalta Singh and Sati Singh, who after
wards lived together as members of a Hindu joint family. 
Reference was made to Mayne’s Hindu law (7th ed.), page 671, 
section 495 : Balkishen Bas v. Mam Narain Sahu (1): Evidence 
Act (I of 1872), sections 18 and 45: liewa Frasad bulcal v. 
Deo Diott Ram Buhul (2): Qajendur Singh v. 8ardar Singh (3); 
and Hoolash Kooer v. Kmsee Proshad (4) to show that the record
ing of the name of a -vvidow, or of a member ot a joint family as 
proprietor ot a share did not operate as a separation in title: 
Farbiiti v. Naunihal Singh (5); Agra Tenancy Act (II of 1901 
of the Local Council) section 201: and the United Provinces Land 
Revenue Act (III of 1901 of the Local Council) section 144. The 
view tahen by the Subordinate Judge (who heard the witnesses 
and could best estimate the value of the evidence given by them) 
was the correct one; and his decision should not have been reversed 
by the High Court.

Moss, K  G. and (?. Oomidine O’Gorman for the respondent 
contended that it was established by the evidence and by the 
agreement of 1873, that Baldeo Singh was not a member of the 
joint family at the time of his death, but had become separated 
prior to that event. As to the effect of the agreement they relied 
on the cases of BalUshen Dm v. Mm\> Narain S^hu, and 
Parhciti v, I^amihal Singh (5); and Mayne’s Hindu law (7th ed.),

(1) (1903) I. L. R.p 30 Oalc., 738 (750): L E., 801. A.; 139 (150).
(2) (1899) I. L. B., 27 Ualo., 515 (519): L. R., 271. L ,  39 (41).
(3) (1896) I. L. a ,  18 AU., 176 (182),
(4) (1881) I. Ii. R., 7 Oalo., 869 (S71).
(5) (1909) I  L. B., SI Alh, il2  [i% ); L. E.y 36 I. A„ 7 i (75).
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page 672, Tiie decision of the High Court was right and should igig 
upheld. "eIgotê

De Oruyther, K. 0., replied.
1912, November 26;/i ;“-The ludsemenfc of their Lordships was Mok

’ T Tir KOHWAB.
delivered by L ord Macnaghten

These are consolidated appeals from, a judgement and two 
decrees of the High Court of Allahabad pronounced in favour of 
the respondent Musammat Moti Kunwar.

In the Court of the Assistant Collector of Etawah, Moti 
Kunwar, widow of Baldeo Singh who died in 1895, succeeded ia 
making good her claim to arrears in respect of a specific share of 
property which undoubtedly at one time formed part of the joint 
property of an undivided Hindu family to which her husband 
beloDged. Thereupon the appellants, who alleged that Baldeo 
Singh was not separated at the time of his death, brought a suit 
in the court of the Subordinate Judge of Mainpuri and obtained 
a declaration that they were the absolute owners of the property 
claimed by Moti Kunwar and that she had no right of ownership 
therein, but merely a right to maintenance. There was an appeal 
to the High Court by Moti Kunwar against the decree of the 
Subordinate Judge and an appeal by the present appellants against 
the order of the Assistant Collector. The two appeals were 
consolidated. The High Court reversed the decree of the Suboi*- 
dinate Judge and dismissed the suit of the present appellants, as 
well as their appeal against the order of the Assistant Collector.

The whole controversy depends upon the question whether 
Baldeo Singh was separate in title and interest at- the time of his 
death.

In 1S71> Madan Mohan Singh, who was a member of the 
undivided family, separated and received his share. I’or the 
purpose of this transaction and in settlement of all disputes 
“relating to the zamindari, the household articles, and the money- 
lending business, &c., ” an agreement was executed on the 19fch of 
December 1871 by Baldeo Singh, Lalta Prasad the adopted son 
o£a deceased member of the undivided family, and Madan Mohan 
Singh. On the iOfch of October 1873 another agi’eemenf was 
executed between and by Baldeo Singh, Lalta Prasad and Madaa 
Mohan Singli, After declaring that the.eKecutanta along with
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1912 Ragkmatii Singh and Sati Prasad were sharers in the villages 
specified below, the agreement proceeded as follows:—

“ Kow we have already come to terms, and according to the shares given 
below we have been in possession and enjoyment of our respective shares. As 
regards it we have with our mutual consent entered into an ageeement according 
to the terms given below.

“ The same share in the property which is in the possession of a particular 
person as given below shall be considered to be the property of that very person 
who is in possession thereof. If any of us brings any suit in Civil or Eavenue 
Oourfc to the efiect thai} his share is less or he is a loser, it shall be considered to 
be false in every Court. By virtue of this agreement no person shall-be 
oompefcent to bring any claim in any court in res ĵect of any portion of the 
property other than the property detailed below.”

Then, after some provisions which it is nob necessary to set out, 
there followed a specification of the villages belonging to the 
family and the aharei in which those villages were thereafter to be 
held. The agreement was registered on the same day. From 
that time the property has been entered in the register in accord* 
anee with the arrangement contained in the agreement. And on 
the death of Baldeo Singh his share was entered in the name of 
his widow, the respondent Moti Kunwar.

From the terms of the agreement of 1873j the learned Judges 
of the High Court rightly, as it appears to their Lordships, 
“ gather that the members of the family were in separate possession 
of defined shares of the family property before the date of its 
execution ” and they also gather from it “ that Kaghunath Singh 
as well as Sati Prasad,’' who was then a minor, so far as the latter 
could asseniato an arrangement, had agreed to the allotment of 
shares sp6cifi.ed in the instrument." The learned Judges further, 
point out that the khewats of two of the villages specified in the, 
agreement of 1873, which were in evidence, show that at the close 
of 1872, the entry of names was altered and the names of Lalta 
Piasadj, Sati Prasad, Kaghunath Singh, Baldeo Singh and 
Madan Mohan Singh were entered separately in respect of their 
separate specific shares.

As regards the share of Kaghunath, who was not a party to the 
agreement of 1873, the partition appears to have been accepted 
and acted upon by him up to the . time of his death, which occurrei 
ia 1879. On his death the mme of his  ̂widow was recorded ini 
his plaqe, and she was > appointed lambardar of the TUlagQ whicK



had been allotted to him. Oa her death the names of Ealdeo 
Singh, Lalta Prasad and Sati Prasad were entered in her
place, not jointly, but in respect of specific shares. ' Singh

Sati Prasad, as already stated, was a minor at the date of the 
agreement of 1873, but it appears that on attaining majority he Kotwar,
made no objection to it. He seems to have recognised the partition
and acted upon it until Moti Kunwar applied for complete partition 
in the Revenue Court.

The contention on the part of the appellants was (1) that the 
agreement of 1873 'was a partition only as regards the share of 
Madan Mohan Singh, and that the other members of the family 
remained joint, or (2) that the other members re-united either 
immediately or shortly afterwards. There seems to be ho founda
tion for the latter contention, and indeed it was only faintly put 
forward. Ee-union is a question of fact, and there is not a scrap 
of evidence- to show that any members of the family re-united or 
even contemplated re-union.

In support of their principal contention the appellants put in 
a mass of parol evidence which was contradicted by parol evidence 
on the other side. The learned Judges of the High Court thought 
the parol evidence vague, unsatisfactory and inconclusive.

The High Court also rejected, and in their Lordships’ opinion 
rightly rejected, a petition of Baldeo Singh himself, in which he 
alleged that Raghnnath’s widow was entered as owner solely for 
her consolation. Tliis petition was in answer to an application by 
the widow to remove him from the ofBce of sarbarahkar, and ia 
irreconcilable with an earlier petition presented by him, in which 
he distinctly admitted that he paid to the widow the annual profits 
of her share and that the agreement of 1873 had been acted upon.

The High Court also rejected as unworthy of consideration a 
document which was referred to as proving that Moti Eunwar 
herself admitted that the property registered in her name was 
joint family property. This document purports to be a certified 
copy of a certified copy of a deposition made by Moti Kunwar in 
another suit which was not even put to her in cross-examination, 
although she averred that she had never made an admission to that 
effect.

The High Court also rejected as inconclusive certain accounts 
which purported to show that the e:xpenses of the marriage of
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1932 Baldeo Singh’s daiigliter and his funeral esijensfes were paid out 
of joint family property.

In conclusion the learned Judges say that it was sufficient for 
them that an agreement was committed to writing, which was clear 
and definite in its terms, and they add that that agreement has 
been shown to have been acted upon up to the present time.

Their Lordships agree in the result at which the High Court 
arrived. Having regard to the agreement of 1878, they think that 
the case is concluded by authority. The result is entirely in 
accordance with the principle laid down by this Board in the 
judgement delivered by Lord Westbury in Appovier v. Rama 

8%hha Aiyan (1) and in the more recent cases of BalhisJien Bas 

V. Bam Narain 8ahu (2) and Parbati v. Naunihal Singh (3),
Their Lordships will therefore humbly advise His Majesty that 

these appeals should be dismissed.
The appellants will pay the costs of the appeals.

Appeals dismissed.

Solicitors for the appellants i Barrow, Rogm & Nevill.

Solicitors for the respondent: Banken, Ford, Ford & GhesUf. 
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ABDULLAH KHAN (Defbmdant) v. BASHABAT HUSAIN (Plainoti?)
AND AKOTHBE AjPrSAL.

Two appeals consolidated.
[On appeal from the HigTi Court of Judicature at Allahabad,]

Mortgage—Redemption—Gonstruciion of mortgage as to thu terms of redemp- 
tion—Mortgage and lease to mortgagor contemporaneously granied—Mbrtgage exe
cuted before Transfer of Property Act fIVoflBS2J oame ijito force—-Mortga
gee's security reduced by portion of propariy leing withdrawn—Seoihn G5faJ of 
Transfer of Property Act—Bight of mortgagee to compensation.

The plaintifi (respondent) mortgaged to the defendant (appellant) certain 
property by a deed, dated the 25th o£ August 1880, for Rs. 70,000 for eight years. 
On the 29th of Augtist (and so practically contemporaneously with the mortgage) 
a lease of the mortgaged property was executed by the mortgagee.in favour of the 
mortgagor at an annual rent of Bs. 4-,200, which represented interest on the mort
gage debt at the rate of 6 per cent, per annum. The mortgage contained a clause 
that “ it is agreed by mutual consent of the partieis that tho profits of the property

Prfij'ewi;—Lord M'aenaghtca, Lord Moulton, Sir Jolm Edgo and Ml'. Ameer 
All.

(1) (1868) 11 Moo. L A., 75.
(2) (1903) I. li. B„ 30 Oak, 738; L. B.. 301. A., 139.
(3) (1909) I. L. B., 31 All, 412 j L, E , 36 I. A., 71.


