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FULL BENCH.

Before Sir Hewy Richards, Enight, Chief Justice, Mr. Justice Sir George
Enoz, My, Justice Banerji, Mr, Justice Tudball and Mr, Justice Chamier.
KHEALIL-UD-DIN AHMAD (Prarnrier) v. BANNI BIBI (DerExpaxt) *

Act No, XVI of 1908 (Indian Registration Act), sections 31,32, 52 and B7—

Presentation by a person not an authorized agent of the epecutani—Proce-

dure—Invalid presentation not merely o question of procedure.

Where & doctiment is presented for registration by a person not duly a.uthq-
rized to present it according to the law applicable to registration of documents,
such presentation is altogather invalid, and ifs subsequent registration, made
upon the admission of the executant before an officer whe had no jurisdiction to
accept the document for registration, is llkewise invalid, Mujib-m)-nisea Y.
Abdur Rahim (1) followed,

THIS was a suit on a mortgage bond for Rs. 7,000, executed by
one Musammat Banni Bibi, on the 11th of July, 1898, in favour of
Niaz Bibi. Niaz Bibi transferred her rights to the plaintiff
appellant, Khalil-ud-din, by a sale deed bearing date the Tth of
November, 1896, Thebond was taken to the office of the sub-regis-
trar of pargana and district Bareilly by Muiz-ud-din, the husband of
Musammat Banni Bibi. The sub-registrar endorsed on it that ¢ the
document was presented by Muiz-ud-din on Wednesday the 12th
July, 1898,” that “ he stated that the Musammat was a pardanashin, -
lady and that the document may be attested from the Musammat at
her residence by means of a commission,” and that * as the Musam-
mat lived within the locel limits of the Municipality the document
may be sent to the departmental subregistrar of Bareilly for attes-
tation.” The document was taken to the residence of the lady the
same evening by the departmental sub-registrar who endorsed on it
that the document had been attested and that the. papers be sent
back to the sub-registrar of the tahsil Bareilly. It was admitted
that Muiz-ud-din held no power of attorney from Musammat Banni
Bibi, The defence to the suit was, infer alia, that the document had
not been legally registered, as it had not been presented for regist-
ration by any authorized person within the meaning of section 82
of the Registration Act. The Subordinate Judge held that the
document had not been duly registered and dismissed the suit, The
plaintiff appealed to the ngh Court. :

* First Appeal No, 170 of 1911, from a decres of Baij Nabh Das, Offioiate
ing Subordinate Judge of Bareilly, dated the 10th of March, 1911,
(1) (1900) L L, R, 23 All, 288.
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Dr. Sutish Chandra Banergi (Mr. Ibn-i-dkmad, with him), for
the appellant, referred to sections 31, 82, 33 of the Registration
Act, XVI of 1908. Section 32 provided that except In cases
governed by sections 31 and 89, every document was to be present-
ed in a particular manner. So in cases coming within section 31
it was not necessary to present the document in person. The
maxim qus facit per alium facit per se applied, and an agent
could present the document. So when an application was to be
made under section 31, any agent could make it. The question
was if ¢ presentation! meant the physical act of handing in the
document or of tendering the document for registration. Thers
were three Privy Council cases on the point. The first was Sah
Mukhun Lall Panday v. Sah Koondun Lall (1). The observa-
tions lin' this case were explained in the next case of Mohammed
Ewaz v. Birj Lall (2). There the vendors lived at different places ;
they did not come together for registration, and the question was if
they .could appear separately and register the document. Their
Lordships held that it could be so registered. It is possible to make
a distinction, viz. that presentation is the act of the party and regis-
tration that of the officer, but presentation was for registration and
the act legally operative and indispensable was that of registration,
The last Privy Council case was Mujib-un-nissa v. Abdusr
Rahim (8). There the principal was dead when the document was
presented. There was no invocation of the registrar by anyone
baving anything to do with the deed. Here it was different, The
deed was registered at the instance of the lady . before whom the
document was taken, who identified it, admitted execution and who
asked for its registration. The decision in 23 Allahabad did

tot affect ‘the prasent case. .With the object of satisfying the

subregistrar that there was special cause within the meaning

of sestion 81, the husband may have taken.over and shown the .

document. If he handed it over, that was an act without legal
effect, and should not be taken into account. Strictly speaking the
sub-registrar should have returned the document, Instead of
that he kept it with him and took it to the lady, The error of
the sub-registrar was nothing more than a defect in  procedure.

(U0LISTS) 2T A, 210 734 W. R, 75, (2) (1877) 4 A, 166 : L L. B,,
1AIL, 465,

" (8) (1900) L L. B, 23 A1,;283.
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All that the law requires is that the document should be before
the sub-registrar and he is to be requested to accept it for registra-
tion. The cases’in this court were. Ikbal Begum v. Shum
Sunder (1), following another in the same volume, Har Sihai v.
Chumni Kuar (2) and Hordei v. Ram Lal (3). This last was
considered by the Privy Council in 23 All., and the actual decision
must be considered o be overruled by it. Other cases were Wilaiti
Begam v. Fazal Husain Khan (&) and Nuth Mal v. Abdul Wakid
Rhan (5). It was admitted that the karinda presenting did not
possess the requived power of atborney. In another case—ZAam
Choandre. Das v_ Farzand Ali Khan (6)—there was no evidence
to show that he did not. The only difference between Nuth
Mal’s case and this was that there the mortgagor was present
whereas here the lady was nob. But what happened in the
presence of the lady had to be taken into consideration. In
Jambuy Prasad v. Aftab Ali Khan (T) it was not proved that
the executants were ‘present when the registrar took in the deed
and vegistered it. Another case was Ishri Prasad v. Baijnith
(8), where it was held that neither section 81 nor 89 applied.
When it is acase under section 31, the law does not require that it
is any particular kind of agent who should invoke: the registrar,
The observations of Lord HAISBURY in Quinn v. ILathem
(9),show that the observations of the Privy Councilin 23 All, were
to be restricted to the facts of that particular case. If presenta-
tion by the husband was af all a presentation, it should be ignored,
“Present " is used in section 82 in & technical sense, and is not
merely equivalent to handing in; what happened subsequently
satisfied the requirements of law, and if the subwegistrar thought
that the husband had presented the document and endorsed it to
bhat effect, it was merely a defect in his procedure and could be
cured by section 87. The casesin 4 All show that the mort-
gagor is estopped from disputing the validity of the registration,

Mr. B. E. 0'Conor (Babu Lalit Mohan Banerj; with him), for
the respondent.

(1) (1882) L L B, 4 ALL, 884 ~  (5) (1012) I. L. B, 34 ALL, 855
(2) (1852) L L. R,, 4 AlL, 14, (6) (1912) L L. B, 34 AL, 253,
(8) (1889) I L. B, 1141, 819, (7) (191) L. T R,, 34 AL, 331,
4} (1912) 9 A, L. 7, 148. (8) (1806) 1 Ly B, 98 ALL, 707,

{9) [1901] 4, C., 495, (506),
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The facts were not disputed. The two processes were perform-
ed separately. The husband presented the document to the regist-
rar, who endorsed that fact on it, and then he went to the lady’s
house to register it.

It is true that the lady was an assenting party to the registra-
tion with full knowledge of what was being done ; but the question
was if in the present view of the law the fact that it wasnot
properly presented was not fatal to it. There were two essential
processes incidental to registration, (1) presentation,and there
had to be a record made of it; (2) the registrar having beem
put in motion by a proper presentation he proceeds to the formal
registration. Going back to the history of registration we have
Act XX of 1866, consolidating the law of registration. All Acts
since follow each other closely-those in 1871, 1877 and 1908—
both in parts and in the language used. The endorsement of
presentation is mentioned in all these Acts, and the provisions
are not novel, the conditions are looked upon as essential,
Section 81 is inpart V and section 82 in part VI of the Act. In
part V are grouped together all the provisions relating to the

‘place of registration, and in part VI there arc put together provi-
sions which relate to the mode of registration, and section 31 relates
to the place of it. Part V itselfis intwo parts. The firstsays
that only in & proper office can a document be registered. But
there is a provision in section 83 itself for cases when the registrar
goes to the abode of aperson wishing to present a document for
registration. - In'the second we have the procedure the registrar

has to follow. As between the first paragraph of section 31 and the -

first part of 82, there is no conflict.  In the second part we have the
persons who are to make the preseniation. Therc are three classes
of persons,  Sections 31 and 32 are not mutually exclusive. Section
31 contemplates thatnothing in the shape of presentalion is to
take place at the office, if the registrar goes to the abode of
person wishing to register. It does not alter the formalities,
The Privy Council lay stress in 23 All. on sestion 382, a person
not authorized cannot present. If it were merely a matter of pro-
codure it would only authorize the registrar to go to the place
asked and register the deed. 'There is a regular series of steps to

be followed. He must act in pursuance of the Act. Failure to do-

so- is not merely a defect of procedure, If it was not necessary
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that presentation should be by the right person, it would not be
necessary to specify the persons who could do it. Anybody might
do it then. What was done could not be wiped off. The case in 23
Allahabad was anthority for the proposition that registration follow-
ing on a bad presentation was illegal. Presentation was not defined
anywhere ; but see Burtlelt v. Helmes (1), Besides the person
who actually went to the lady’s house was only a commissioner and
the document could not be presented to him. He acted merely as a
post office.  The lady never came before the sub-registrar at all,

Dr. Sutish Chandsa Banerji, in reply—(on the last point).

This plea was never taken before. In any case it was a
mistake of the sub-registrar and was merely a defect in procedure
and could be remedied by section 87. The district registrar had
sent the document to the sub-registrarin the case in Ram Chandra
Dus v, Farzand Ali Khon (2) and there it was held to be duly
registered.

If the sub-registrar sent some one else here, it was his bond
fide mistake ; why should the parties suffer ¢

RicmarDs, C. J—This appeal arises out of a suit brought on -
foot of a mortgage, dated the 11th of July, 1898. Various defences
were pleaded, and amongst other things execution and consideration
were denied. The court below has found nearly all the issues in
favour of the plaintiff. It has found that the bond was duly
executed by Musammat Banni Bibi, the mortgagor, and that the
consideration was duly paid to her. The court, however, somewhat
reluctantly found that the bond had not been duly registered,
This question of registration was the question which came before
a Bench of this Court. It appears that on the day on which the
mortgage purports to have been registered, the husband of Musam-
mat Banni Bibi made an application to the sub-registrar of Bareilly
tahsil, The actual application is not before us but there is endorsed
on the bond the following note :~—

“ This document was presented by Muiz-ud-din Ahmad on Wed '
nesday, the 12th July, 1893, between 8 and 9 a. m., in the office of
the sub-registrar of pargana and district Bareilly, He stated that
Musammat Banni Bibi, the executant of the document, wasa.'g)ardm
nashin lady. The documents may be atiested from the Musammat
at her residence by means of a commission, As the Musammat -

(1) (1853) 33L. 7, C. P, N, B, 182, 165, (3) (1912) I, L R, 34 AL, 253,
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abovenamed resides within the local limits of the municipality, this
document may be sent to the departmental sub-registrar of Bareilly
for aftestation (8d.) Wasi-ud-din, sub-registrar, (Sd.) Muiz-ud-din
Ahmad, the person presenting this document, in autograph.”

It next appears that the departmental subregistrar of Bareilly
went the same day to thelady’shouse, The lady was duly identified
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and she admitted execution of the deed. The money was paid over,

and the departmental sub-registrar sent the document to the sub-
registrar of tahsil Bareilly, who registered the same. It further ap-
pears from the endorsementupon the bond that the person who * pre-
sented ” the document for registration to the sub-registrar of tahsil
Bareilly was the husband, It is clear that the sub-registrar under-
stood the husband to be the person who was “presenting” the
document to him for registration. In the court below and in this
Court it was admitted that when Muiz-ud-din Ahmad, the hushand,

“presented” the document for registration he was not authorized

in the manner prescribed by sections 82 and 33 of the Registration
Act of 1877, which was then in force. It was, however, strongly

_ contended that what subsequently happened at the residence of the

lady amounted fo a good “ presentation ” within the meaning of the
Act, and that the document ought therefore to be considered as
baving been duly registered. ’

At the first hearing of the appeal in this Court it was never

pointed out that the gentleman who attended at the residence of

the lady was not the same sub-registrar who had in the first place
received the document from her husband, and the question which
the Court considered it had before it was whether or noi the lady
having admitted the execution and communicated to an officer
competent to accept and register the document her desire to have
it registered, the document was not sufficiently * presented” within
the meaning of the Act. The Bench before whom the appeal came
considered that it was desirable that the question should be decided
by a larger Bench, and the case was accordingly referred to the
Bench as ab present constituted,

The argumenis in the firstinsiance entirely proceeded upon the

basis that the departmental sub-registrar was entitled to receive

the document for registration if in fact it had been duly « present-
ed” to him. Tt has now at the very close of the arguments been
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pointed out, that the departmental sub-registrar had no such
authority, and the question which it was intended to have decided
by this Bench does not really arise. It seems to me that we have
now only to decide whether or not the * presentation ” which was
made Dy the husband can, from any point of view, beregardedasa
good “presentation,” and secondly, whether the fact, that the
registrar received the deed for registration from an unauthorized
person, is merely a defect of procedure which might be disregarded
under the provisions of section 87. It seems to me that the pre-
sentation ” by Muizud-din Abmad was a complete nullity. He
had no authority whatever to present the document for registration,
and in my opinion this question is completely covered by the ruling
of their Lordships of the Privy Council in the case of Mujib-un-
nigser v, Abdur Rahim (1). Tam also of opinion that nnder no
circumstances can what subsequently happened at the house be
déemed a good presentation, because the gentleman who attended
at the house had no authority to receive the document for regisira-
tion. His authority was confined to ascertammg that the document
had been duly executed, that is to say, to examining the executant
under the provisions of section 88, I would dismiss the appeal.

EN0X, J.—I concur and have nothing {urther to add.

BawzEry1, J.—1 also agree in the conclusion ab which the learnad
Chief Justice bas arrived. In the case decided by the Privy Council
namely, the case of Mujib-un-nissa v. Abdur Rahim, their Lord-
ships observed :—“It is clear that the power and jurisdiction of the
registrar only come into play when he is invoked by some person
having a direct relation to the deed. Itis for those persons to
consider whether they will or will not give to the deed the sfficacy
conferred by registration. The registrar could not be held to
exercise the jurisdiction conferred on him if, hearing of the execu-
tion of a deed, he got possession of it and registered it, and the
same objection applies to his proceeding at the instigation of a
thixd party, who might be a busybody.” In the present case the
document was not presented for registration by a person having a
direct relation to the deed, and the subsequent admission of excen-
tion by the executant was before an offiver who had no juvisdiction
to accept the document for regiswation. Therefore there was mo

presentation fo a sub-registrar having jurisdiction, and the
(1) (1900) LI, B, 28 AL, 933,



YOL, XXXV.] ALLAFABAD SERIES, 41

registration of the document must, according to the ruling of the
Privy Council, be held to be invalid, I also would dismiss the
appeal.

TopsaLy, J.—~1I fully concur and have nothing further to add.

CaaMiER, J.—I agree with the order proposed by the learned
Chief Justice. It appears to me that there was neither in fact
nor in law any © presentation ” of the document by any qualified
person to any person authorized to receive it for registration.

By maE Courr—The order of the Court is that the appeal is
dismissed, but without costs. The objection raised by the respond-
ent as to costs is also dismissed with costs,

Appeal dismissed,

PRIVY COUNCIL,

RAGHUBIR SINGH (Drrexpixnt) 9. MOTI KUNWAR (Praintier) Axp SATT
SINGE Axp svorgER (Pramnmirrs) v. MOTI KUNWAR (DrrenDping).
Two appeals consolidated.

{On appeal from the High Court of Judicature at Allahahad.]

Hindu low—Pariition—Bequisites for partifion—Agresment fo hold property
i certain specific and defined shaves, effect of —Be-union, Jailurs to prove
as alleged.

The members of a joint Hindu family came to the {ollowing agreement i
“Now we have already come to terms, and according to the shares given below we
have been in possession and enjoyment of our respective shares. As regards it o
have with our mutual consent entered info an agreement acecrding to the terms
given below, The sume share in the property which is in the possession of a
particular person as given below shallbe considered to bs the property of that
very person who is in possession thereof, If any of us brings any suit in the
Qivil or Revenue Qourt fo the offect that his share is less or he is o loscr, it shall
be considered to be false in every court. By virtue of this agresment no person
shall be competent to bring any claim in any court in respect of any portion of
the property other than the propery detailed below.” = Then followed a specifi-

cation of the villages belonging to the family, and the shares in which those

villages wers therealler to be held, From that time the property had besn
entered in the Register in accordance with the arrangement contained in the
agreement, and the agresment had been acted upon up to the time of suit.

Held by the Judicial Committee (afirming the decision of the High Court)
that on the evidence and circumstances of the case, the agresment was one
which operated as a partition of shares, and the family thenceforth ceased to be
jolnt in accordance with the principle laid down in Appovier v, Ruma Subda

* Present ;—TLord Macnaghten, Tord Moulfon, Sir John Edge and My,
Ameer Ali, B
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