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1919 the value of her interest and give the appellants the whole of the
smon balance. It would be as wrong in our opinien to give the appel-
Namat8  lants sixteen times the value of their interests in the land and to

v, . .
Mas. M. 3. give Mrs. Powell the whole of the balance. The result is that we
POWELL.  }0ld that the sum in question should be divided in the proportions
of ird and frds, 4vd going to the appellants and $rds to Mrs,
Powell, that is to say, Rs. 2,590 to the appellants and Rs. 5,178-8-0,
to Mrs, Powell. The decree ofthe court helow is modified accord-
ingly.
Decres modified,
1912 Before 8ir Henry Richards, Knight, Chief Justice, and Mr, Justice Banerji,
Fovember, 12, FAGAN NATH axp axorasn (Prasmiers) v, AJUDHIA SINGH (Drrexpane.)¥
dei (Local) No. I1I of 1901 (dgra Tenancy Aci), section 95—Civil and
Bevenue Courts— Jurisdiction—Dispule between rivel claimants lo a tenancy.
Held that the question of titleto a tenancy arising botween rival claim-
ants to thab tonaney is a question which is cognizable by a eivil court and is
not & matter coming within the purview of section 95 of the Agra Tenancy Act,

1901, Bhup v. Ram Lal (1) followed, Zubeda Bibi v. Slea Charan (2) and
Hamid Al Shalv v. Wiloyat 43 (3) referred to.

The facts, of this case were as follows :—

The plaintiffs brought a suit in a Court of Revenue under
section 58 of Act No. IT of 1901, for ejectment of the present
defendants from a plot of land which they claimed as their occupancy
holding and which, they alleged, had been sub-let to the defendants.
The defendant claimed that he was not a sub-tenant, but that the
land was his occupancy holding, and he also applied to the Revenue
Court for correction of the revenue registers in;which the plaintiffs

- wererecorded as occupancy tenants of the land in dispute. The
Assistant Collector dismissed the plaintiffs’ suit on the ground that
thers was a defect in the frame of the suit, e, however, in the
proceedings taken for the correction of revenue registers, accepted
the defendant’s plea and directed the defendant’s name to be
entered as occupancy tenant of the plot in dispute. The plaintiffs
then brought the present suit in the civil court on the allegation
that the defendant having denied the plaintiffs’ title was liable to
ojectment as a trespasser. The defendant pleaded that the suit
was not maintainable in the civil court.

#Appeal No. 59 of 1912, under section 10 of the Letters Patent,
(1) (1911) L L. R, 88 AlLL, 795, (2) (1899) I L. R., 22 AlL, BS
(8) (1899) L L, R., 22 AlL, 98,
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The courts below decreed the claim. 1912

The defendant appealed to the High Court, and the appeal, J,o Tm
coming before a single Judge of the Court, was decreed and suit UL,
dismissed in the following judgement :— “Srxee,

« The plaintiffs in the present suit brought a suit against the first defend-
ant under section 58 of the Agrs Tenancy Act, alleging that he wasa tenant
at will of certain land. The fivst defendant replied that he was the occupancy
tenant of the land, and he at onee took steps by instituting ancther proceeding
to have the revenue record corvected. Both cases came before the Assistang
Collector together and were disposed of by ons judgement. The suit under sec-
tion 58 was taken on appeal to the Commissioner, who decided that it was not
maintainable, because one of the present plaintifis did not wish lo eject the
defendant. The result was that in that suit no decision was given as to therights
of the first defendant, Meanwhile the revenuo record had been corrected in the
manner suggested by the first defendant. The plaintiffs instituted the present
suib in the court of the Munsif, saying that the first defendant had taken the land
from them as a tenant, that he had resisted the suit under section 58, that when
doing g0 he had pleaded that he was the occupancy tenant of the land, and that
this amoeunted to a denial of the plaintifis’ titls, with the result that the plaintiffs
were entitled to treat him as a trespasser, and they asked for & decree for posses.
sion against him, The Muusif decreed the claim, and his decision was confirmed
by the Subordinate Judge on appeal. In second appeal it is contended on hehalf of
the fivst defendant that the suit is not maintainable, It appears to ma that this
contention is sound and must be aceepted. The plaintifis admit that the firt
defendant was their tenant. They say that he is liable to be treated as a frespas-
ser, because he set himself up as an ccoupancy tenant, Before I can hold that
the defondant, who admittedly was &ill recently a tenanb of some kind, has.
becoms a trespasser, I must hold that he was wrong in claiming 10 be an oceu.
pancy tenant of the land, I cannot decide thathe was wrong in claiming to Lean
occupaney tenant without trenching on the jurisdiction of {herent courl. Tho
quesbion whether a person is & tenant at will or an ocetnangy fepanb is one in
vespeet of which a suit gan be brought under the Tarancy Ach, and the deelsion
is reserved exclusively for the yevenue court. I hald that the present suif is not
maintainable, I allow the appealand dismiss the plainiifls’ respondents’ soit
with costs in all conrts, I have said nothing aboui the efiect of the order Lhsi
the revenue record should be correated, for it is not clear wheiher it was made
under the Revenue Act or was a declaration made under Tenancy Act, *

Against this judgement the plaintiffs appealed under section 10
of the Lotters Patent.

Babu Piari Lal Banerfi, for the appellants,

The mere fact that the plaintiffs alleged the defendant to be
their tenant in the former proceedings in the revenue court did not -
esbop them from now alleging that the defendant having denied their
title had become  trespasser, and on the pleadings in the present
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suit it is quite clear that the suit is maintainable in the civil court.
The defendant never pleaded in the former suit, nor does he plead in
the present suif, that he is the plaintiffs’ tenant, and the revenue
court not having decided that the relationship between the parties
was that of landlord and tenant, there was nothing to prevent
the present suit being maintained in the civil court: Zubeda Bibi
v. Sheo Charan (1), Hamad Als v. Shah Wilayat Als (2).

Moreover, the dispute in the present case was not a dis-
pute between landlord and tenant but was a dispute between
two tival tenants relating to a tenancy, and such a question
was not exclusively reserved for the revemue court but could be
decided by acivil court. The point is further covered by authority:
Bhup v. Ram Lal (3).

Maulvi Shafi-auz-zaman, for the respondent :—

The case relied on relates to a dispute between two rival clai-
mants to tenancy on succession. Moreover, the plaintiffs having
alleged that the defendant was thelr tenant, and having brought their
suit in the revenue court for his ejectment could not bring the
present suit in the civil court : Narain Singh v. Govind Ram (4).

Babu Piaws Lal Banerji was not heard in reply.

Ricearps, C. J.—This Letters Patent Appeal arises out of a suit
in which the plaintiffs sought to recover possession of certain im-
movable property, treating the defendant as a trespasser. The
facts, so far as I consider them material, are as follows. Prior to
the Institution of the present suit the plaintiffs brought a suit in
the revenue cour; seeking to eject the defendant as their sub-tenant.
They claimed that they were the occupancy tenants and that the
defendant was their sub-tenant. The plea put in by the defendant
was that he was not a sub-tenant but the occupancy tenant of the
holding. The Assistant Collector was of opinion that the defend-
ant was, as he alleged, the occupancy tenant. In other words he -
held that the relation of landlord and tenant did not exist between
the plaintiffs and the defendant. As a result of this finding the suif
for ejectment in the revenue court necessarily failed. There was
an appeal to the Commissioner who held for other reasons that the
ejectment suit brought by the plaintiffs failed. The plaintiffs then

instituted the present suit fo get possession of the property. The
(1) (1900) I L. R, 32 AL, 8. (3) (1911) I L. R, 33 AL, 795, -
(9 (1900) L L, R, 22 All, 93,  (4) (1911) 8A, L, J. R, 431,
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question of course upon which the success or failure of the suit
depended was whether or not the defendant was the occupancy
tenant. The learned Munsif decided in/his favour. On appeal the
learned Subordinate Judge confirmed the decision of the Munsif.
On second appeal to this Court a learned Judge held that the
present suit was not cognizable by the civil court and on that
ground allowed the appeal and dismissed the plaintiffs’ suit.

It seems to me that the question of title to a tenancy arising
between rival claimants to that tenancy is a question which is
cognizable by a civil court. This has been decided, I think, in
principle in the case of Zubeda Bibi v. Sheo Charan (1), in the
case of Humid Ali Shah v. Wilayat Ali (2) and in the case of
Bhup v. Ram Lal (3). The learned judge of this Court says :—
“ Before I can hold that the defendant who admittedly was till
recently a tenant of some kind, has become a trespasser, I must
hold that he was wrong in claiming to be an occupancy tenant of
the land. I cannot decide that he was wrong in claiming to be an
occupancy tenant without trenching on the jurisdiction of the rent

court, The question whether a person is a tenant at will or an -

occupancy tenant is one in respect of which a suit can be brought
under the Tenancy Act and the decision is reserved exclusively for
the revenue court.” I cannot altogether agree with what the
learned Judge has stated above. It is quite true that if a person
was claiming to be an occupancy tenant, whilst his landlord was
contending that he was a mere tenant-at-will, this would be a ques-
tion exclusively triable by the revenue court. Bub that is not the

question in the present suit. The questionin the present suit-

is, “ to whom does the tenancy belong, does it belong to the
plaintiffs or the defendant?’ If the tenancy belongs to the
plaintiffs, then they are clearly entitled to treat the defendant
as a trespasser, having regard to the plea that he put forward
in the revenue court, in which he totally denied their title and
claimed that he alone was the occupancy tenant, If, on the
other hand, the tenancy belongs to the defendant, it is quite clear
that the plaintiffs’ suit must be dismissed. It has been contended

that the presentsuitis of the nature mentioned in section 95 of -
the Tenancy Act. In my opinion it is only necessary to read-

(1) (1899) 1. L. R., 93 AlL, 83, (2) (1899) LL. B, 23 AlL, 83,
(8) (1912) L L. R., 82 AlL, 795,
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the opening words of that section to see that the section deals with
questions arising between landlord and tenant and that it does not
in any way apply to rival claimants to any of the various classes
of tenancy mentioned in the Tenancy Act,

1, therefore, would allow the appeal, as no other question
arises.

Baxery1, J.—1I am also of opinion that the jurisdiction of the
civil court was not excluded by reason of the provisions of the
Tenancy Act. The suit in this case would be cognizable by the civil
court unless 1t came within the purview of any of the clauses of sec-
tion 95 of that Act. I adhere to the view expressed in the case
Bhup v. Ram Lal (1) that where a dispute arises between rival
claimants to a tenancy tha is not a matter which can be determined
under section 95. In the present case the disputeis between persons
who claimed to be entitled to the tenancy. There isno question as
between either of them and the landlord. The plaintiffs allege that
the defendant is a trespasser, and they claim to eject him as such.
Such a suit could not be brought in the revenue court, and the
only court which could take cognizance of it is the civil court.
It is true that the plaintiffs sued in the revenue courtto eject
the defendant on the allegation that the defendant was their sub-
tenant. Had the revenue court decided that question and held
that the defendant was the tenant of the holding, there might
have been some difficulty in the plaintiffl’ way; but in this case,
as pointed ont by the lower appellate court, the Commissioner
did not determine the question whether the plaintiffs were the
tenants of the holding, or the defendant was so. He - dismissed
the plaintiff’ suit by reason of a defect in the frame of the
suit. So that the question “ who is the tenant of the holding »
remained undecided by the revenue court. Asboth parties claimed
to be tenants, the question was one between rival claimants to -
the tenancy, and it could not be taken into the revenue court in
any of the forms of suits mentioned in section 95 of the Tenancy
Act. The civil courf therefore had jurisdiction to hear the case. -
On the merits that court found in favour of the plaintiffs. They
were therefore entitled to the decree which was granted by the
courty below, and this appeal must prevail,

(1) (1911) LI R, 33 ALL, 795,
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By THE COURT :—The order of the Court is that we allow the
appeal, set aside the decree of the learned Judge of this Court and
restore the decree of the lower appellate court with costs of both
hearings in this Court,

Appeal allowed,

Befora Mr. Justice Muhammad Bafiq and Mr. Justice Piggots,

BI8 RAM anp orEERs {DEFENDANTS) v, ASGHAR ALI (Praanmes)*
Landholder and tenant —Agreement lo deliver agrisuliural produce over and
abova cash rent—Cess—Agreement opposed to public polisy.

Certain fenants holding under a registered qabuliat agreed therein to deliver
to their landlord, over and above the sum specified as a money remt, certain
agricultural produce, and further to supply the landlord with a cart and bul-
locks ¢ when necessary ' and in default the landlord might claim the cash
value of the said dues along with therent. Held, on suit by the Jandlord to re«
cover the cash equivalent of such dues: for several years, that the covenant in
question was for various reasons unenforceable, Abdul Hui v. Nathua (1), Sadae
nand Pande v. Al Jan (2) and Sheoumbar Ahir v, The Colleclor of Aramgarh
(8) referred to.

This was & suib to recover the money value of certain zamin-
dari dues alleged to be realizable from the defendants under the
following circumstances. The defendants were tenants of the pl aintifﬂ
holding under a registered gubuliat, by which they agreed to pay
a certain rentin cash. Besides the payment of rent, they agreed
to deliver to the plaintiff annually certain agricultuml produce

‘and to provide the plaintiff with a cart and bullocks “ when "neces-

" sary. ” In default the plaintiff might claim the cash value of the
said dues along with the rent. The suit was filed in'the court of
a Munsif, who dismissed it. On appeal the District Judge re-
manded the case to the court of first instance, actmg under sec-
tions 196 and 197 of the Agra Tenancy Act, 1901, Against this
order of remand the defendants appealed to the Hivh Court.

Mr. D. B. Sawhny, for the appellants. N |

Maulvi Ghulam Mujtabs and Maulvi Shofi~uz-saman, for the
respondent. ,

MumanuaD RamiQ and Pigeorr, JJ.:-In this case, the
plaintiff is the landholder and the defendants are the tenants of

 *Pirst Appeal No. 43 of 1912 from an order of G, B, Gmtermm Addltmnal
_ Judge of Meerat, dated the 15th of December 1911,
© (1) (1908) LA/ L 3, 59T (2) (1910) L L R, 83'ALL, 198,
(8) (1912) I L. B, 84 AlLL, 858,
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