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(2) Does any custom of pre-emptlon prevail which applies to
the property the subject matter of the suit, and ifso, is the plaintiff
entitled under that custom to & decree in respect of the property
which formed the subject matter of the two sale deeds ?

(8) Did #he plaintiff perform the conditions required by the
Mubammadan law?

(4) What was the real price ?

If the court finds it convenient without dislocating its busmess
it will dispose of these issues as soon as possible. The parties may
adduce further evidence relevant to the sccond issue but to no
other issue. On return of the findings the usual ten days will be
allowed for filing objections. The case will be put up early on
return of the findings.

Tssues remitted.

.

FULL BENCH.

By S ey
Befors Sir Henry Richards, Knight, Chief Juslice, Juslice Sir George Enox and
Justice Sér Pramada Charan Banerji,
EMPEROR v, CHIRANJI LAL®
Act No. ITI of L907 ( Provineial Insolvency Act ), seetions 43 and 46—ddditional

District Judge—Order punishing debior for fraudulent dealifgs with account

books—Agppeal, whether appeal civil or crimital and to whal court,

Held by Ricaasos, 0.7, and Baxmesi, J., (Ewox, J,, dissenting) thatan
appeal from an ordet of an ‘Additional Distriet Judge under sestion 43 (2) of the
Drovincal Insolveney Aot, 1907, lied dizectly to the High Oourt and not to the
Qourt of the District Judge, Makhat Lal ¥, Sré Lal (1) followed, o

Held also, by Riomagps, 0.7, and Kwnox and Bawmedi, JJ, thab sueh an
appeal is an appealon the civil side of the Court .and fot & criminal appeal,
THIS case first came up for hearing before & single Judge, who
referred it to a Bench of two Judges, but was eventually on a
recommendation by the Division Bench laid before s Full Bench,

The facts were as follows ;—

On the application made by the applicant to be declared an
insolvent he was asked by the Court to deposis his account books,
He filed an affidavlt showing thas the books had been taken to

-another dlstrict to be used as evidence in a case pending there

& Criminal Appeal Ko, 600 of 1914 ircm an order of Pitambar Dat Joshi,
Becond Additional Fudge of Aligath, dated the 18t of July, 1914,

{1)-(1912) I. L. R,, 84 AlL, 882,
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and had been stolen on thelr way back from vhat district. The
couri dishelieved the statements contained in the affidavit and
took evidence and passed an order convicting the petitioner for
concealing or desiroying the books under section 43 of the Pro-
vincial Insolvency Act and sentenced him to two months’ impri-
somment. This was an appeal against that order.

Mr. &0 W, Dillon (with him Mr. Jewshar Lal Nelru), for
the appeliant :—

{On the quastion arising as to whether a civil or a criminal
appeal shiould have been fil ed in the case, counsel submitted thab
he was prepared to amend the grounds of appeal and make it a
civii appeal if the Court was of opinion that a civil appeal should
have been filed.  As both the appeals lay in the High Coury it
made no material diference to him.}

Tie Governmeni Pleader (Babu Lalit Mohan Banerji), for
the Crown, raised a preliminary objection to fthe elfect that an
appeal in the case did not lie to the High Court but to the
District Judge,

Mr. G. W. Dillon submitted that thers were two questions for
dedision in the appeal :—

(1) The proceedings in insolveney having been had in the

court of the 2nd Additional Judge of Aligarh and the order of
ronviction having been passed by that court the matter for
decision was if an appeal lay to the High Court or to the District
Judge of Aligarh,

i{2» The second point was if the order of conviction was
good.

Section 46 of the Provinclal Insclvency Act provided for
appeals. Itlaid down that any person aggrieved by an order
made by a District Court in certain matters mentioned therein
otherwise than in appeal might appeal to the High Court. An
Additional Judge, though departmentally under the control of the
Distriet Jndee. had the same jurisdiction in insolvency matters as
the Distriot Judee. Section 8 of the Bengal, North-Western
Provinees aad Assum Civil Courts Act laid down that - Additicnal
Judges ¢ shall discharge any of the functions of a Distrist Judge
which the District Jhdge may assign to them and, in the dm-
gharge of those functions they shall exercise the same powers
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as the District Judge,” Witha view to a division of workin the
Aligarh district the District Judge and the two Addifional Judges
have divided certain local areas between themselves and the
present application was accordingly filed “in the court of the
9nd Additional Judge of Aligarh.” Section 20 of the Bengal,
North-Western Provinces and Assam Civil Courts Act provided
that “save as otherwise provided by any enactment for
the time being in force an appeal from a decree or order of a
District Judge or Additional Judge shall lie to the High Court.”
There was nothing in the Insolvency Act which limited the above
provision unless it was section 46 of the Insolvency Act.

By clause 2, section (2), of the Insolvency Act “all words and ex-
pressions definedin the Cede of Civil Procedureshall have the same
meaning as those respectively assigned tothem in the said Code.”
The word “subordinate " used in section 46 of the Insolvency Act
has not been defined by the Code of Civil Procedure. For the pur-
poses of insolvency proceedingsgthe court of an Additional Judge
was not subordinate to that of the Distrlct Judge and an appeal
against the order of the Additional Judge bad been rightly
preferred to the High Court. Sectlon 89 of the Bengal, North-
Western Provinces and Assam Civil Courts Act did not apply to
the present case; Makhan Lal v. Sri Lal (1).

The Government Pleader (Babu Lalit Mohan Banerji), for the
Crown, submitted that section 8 of Bengal, Narth-Western Pro.
vinces and Assam Civll Courts Act showed that the court of an
Additional Judge was a differsns class of court from that %f the
District Judge. Section 9 of the above Act made all the Civil
Courts (including the cours of the Additional Judge) subject
to the administrative control of the District Judge. By section
39 of the Act the court which was subject to the adminis-
trative control of the District Judge was a court of an inferjor
grade to that of the District Judge. The Court of an Additional
Judge was therefore a court of an inferior grade to the court of the
District Judge, The word “ subordinate” was not defined
anywhere, but section 8 of the Code of Civil Procedure made
every Civil Court of a grade inferior to that of a District Court
subordinate to the District Court. An appeal from an order of the

(1) (1912) LL. R., 84 AlL,882.
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Additional Judge under section 46 of the Insolvency Act therefore
lies to the District Judge. Insection 20 of the Bengal, North-
Western Provinces and Assam Civil Courts Act the words «“ save
a3 otherwise provided ” showed that it was not impossible for an
appeal from an Additional Judge’s order to go to the District
Judge and section 46 of the Insolvency Act provided for sush an
appesal.

Ricearps, C. J.—Chiranji Lal applied to be declared an
insolvent. The case came before the Second Additional Judge of
Aligarh, and he, in exercise of the jurisdiction conferred upon
the court by section 48 of the Provincial Insolvency Act of 1907,
ordered the debtor to be imprisoned for a term of Hwo months
for having fraudulently or wexatiously concealed books of account.
The debtor Chiranji Lal appealed to this Court against the order
of the Second Additional Judge.

A preliminary objection was taken against the hearing of the
appeal to the effect that an/appeal did not lie to the High Court,
but lay to the Distriet Court. Section 8 of the Bengal, North-
Western Provinces and Assam Civil Courts Act (XIT of 1887)
provides for the appointment by Government of Additional Judges.
Clause (2) of the same section provides that the Additional Judges
s0 appointed shall discharge any of the functions of, the District
Judge which the District Judge may assign fo them, and in dis
charge of those functions shall exercise the same powers asa
District Judge. There is no doubt that the Becond Additional
Judge was duly appointed under section 8 and there can be
no doubt that the District Judge assigned to the Second Addi-
tional Judge the disposal of this particular insolvency applica-
tion. : ‘ ,

It seems o me that there can be also no doubt that under

cluuse (2) of section 8 the District Judge had authority to assign -

the petition in question 7 the Second Additional Judge. Section
20 provides that * save as otherwise provided by eny cnactrent
for the time being in force, un appeal from a deere or vrder of a
District Judge or Additional Judge shall lie to the High Court.”

In my opinion thes: provisions make it quite clear that the
appeal in the present case lay to the High Court, The Additional
Judge who dealt with the matter is a District Judge.
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It was contended by the objectors that under the provisions
of section 45 of the Provincial Insolvency Act of 1907 un appeal
from an order of a court subordinate to the District Judge lies
to the District Judge, and it is argued that the Second Additional
Judge was a court subordinate to the District Court within the
mesning of section 46, clause (). In support of this contention
seetion 39 of the Bengal, North-Western Provinces and Assam Civil
Courts Ach is cited. This section provides as follows :—“ For the
purposes of the last foregoing section the presiding officer of a court
subordinate to the administrative control ofithe District Judge
shall be deemed to be immediately subordinate to the court
of the District Judge, and for the purposes of the Code of Civil
Procedure the court of such an officer-shall be deemed to he of &
grade inferior to that of the court of the Distriet Judge.” It
seems to me that this is a clanse providing that for the specified
purposes mentioned in section 39 and for this purpose only
a court is to be deemed subordinate or of a lower gride to the
court of the District Judge. Tt cannot override the other clear
provisions to which I have referred. A Bench of this Court
has already considered this question in the case of Makhan
Lal v. 8ri Lal (1). The view taken hy the learned Judges
in that cagse was that the appeal from an order of the Addi-
tional Judge lay to the High Court and not to the Distrist
Judge, I entlrely agree with the view taken by the learned
Judges in that case and I would overrule the preliminary
objection. ' B

Kyox, J—I regres finding myself unable to follow the
view taken by my brother Judges in this matter. So far as I
g aware, when the Legislature intends that an appeal from an
Additional Judge shall le to the High Court it makes special
provision for the purpose. As for instance in section 20 of Act No,
XITI of 1887, It seems to me that the Provincial Insolvency Aect,
No. III of 1907, intended that the court having jurisdiction under
the Act should be the District Court, and courts which were
authorized by the Local Government with the previous sanction
of the Governor General Council to exercise such jurisdiction.
1f it bad been intended that an appeal from an Additional Judge

(1) (1912) L L. B, 84 AlL, 362
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should lie direct to this Court it would have been very simple
for the Legislature to have said in section 46 (2) : —* Any person
aggrieved by an order made by the District Court or the Addi-
tional Judge under section . , .” In the absence of special words
conferring & right of appeal from an Additional Judge to the
High Court, I am not prepared to hold that an appeal would so
lie, Ican quite understand that the Legislature may have in-
tended that matters of this kind, which called for speedy deci-
sion, should, if there was an Additional Judge in the first ins-
tance, be referred to and at cnce decided by the District Court
on the spot,

Baxeryt, J.—The question to be determined in this case is
whether an appeal from the prder of the Second Additional Judge
lay to this Court or to the court of the District Judge. In
sapport of the contention that the appeal lay to the District
Judge reference is made to section 46 of the Provineial Insol-
vency Act, which is to the effect that a person aggrieved by an
order made in the exercise of insolvency jurisdiction by a court
subordinate to the District Court, may appeal to the District
Court, It is urged that the court of the Additional Judge is
subordinate to the District Court within the meaning of the
seotion and that therefore no appeal lies to this Court. I am
unable to agree with this contention., I am clearly of opinion
that the court subordinate to the District Court, referred to in
section 46, sub section (1), is the subordinate court mentioned in
section 8 Bf the Act, that is to say, a court subordinate to the
District Court which has been invested by the Local Governmens
with the previous sanction of the Governor General in Council
by notification in the Local Official Gazette with jurisdietion
in Insolvency matters. Had it been intended that the court
of an Additional Judge should be deemed to be a subordinate
court within the meaning of the section, it would have been
distinctly provided in the section in the case of Additional Judges
that they shall be deemed to be subordinate to the District Court
in the same way as Courts of Small Causes have been declared
to be subordinate to the District Court.

It is next urged that an Additional Judge is under the Civil
~ Qourts Act No. XTI of 1887 subordinate to the District Court.
79
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This contention also is, in my. opinion, untenable. Section 8 of
the Civil Courts Act defines the different classes of civil courts,
but, except for the purposes of administrative control and for
the purposes mentioned in section 39 of the Act, the court of an
Additional Judge is not declared in the Act to be subordinate to
the court of the District Judge. Section 8 of the Act provides
that an Addisional Judge appointed by the Government is com-
petent to discharge any of the functions of a District Judge which
the District Judge may assign (o him and in discharge of
those fumnctions he shall exercise the same powers as the District
Judge. One of the funciions of the District Judge is to try
insolvency matters, and under the provisions of this section the Dis-
trict Judge is competent to assign that function to the Addi-
tional Judge in any particular case or in any class of cases. In the
discharge of those functione the Additional Judge exercives the
powers of the District Judge as such, and it cannot be said that
an appeal froman order made by him in the exercise of those
functions lies to the District Judge, who himself can exercise no
higher functions in regard to those matters, By section 20 of
the Civil Courts Act an appeal from an order of an Additional
Judge lies to the High Court. Therefore in the present case the
appeal in my opinion lay to this Court and the preliminary
objection has no force. I may add that there can be no more
inconvenience in allowing an appeal to this Court from the order of
an Additional Judge than from the order of the District Judge.
Mr. G. W. Dillon, for the appellant, dealing with the merits
of the case submitted that when criminal proceedings are started
against any person he should be informed of the nature of those
proceedings.  No notice was given to the appellant that he was
being dealt with under the penal clause of; section 48 of the
Insolvency Act. There must be something in the nature of a
charge before any person is convicted of any offence ; Amiruddi
Karikar v. Jadav Karikar (1). There could be no conviction
under section 43 of the ahove Act on evidence recorded on objec-
tions to the applicant’s insolvency petition, Evidence in the
criminal proceedings should have been recoided de novo. Nathu
Mal v. The District Judge of Benares (2). 1If the petitioner

(1) (1918) 190, 10 3,480, (%) (1940) L L. R, 83 ALL, 64T,
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kncw he was being proceided against crimivally be would not
have made any statement at all and the burden of proof being
on the prosesution there would have been no evidence on the
record against the appellant.

The Government Pleader (Babu Lalii Mohan Baneri), for the
Crown, was not heard in reply on this point.

Bioaarps, C, J., and Knox and Bavsrsi JJ.—We ave
all unanimously of opinion (assuming that an appeal did
lie to the Court in the ca3ss) that iz comes before this Court
as a first appaal {rom order on the Civil Side. We, therefore,
treat the case as such. Mr. Dillon has addresaed us on the
merits of the case and has argued that there was no proper
charge of having committed any offence under section 43 of
the Provincial Insolvency 'Act, and has cslled our attention to
the case of Amiruddi Karikar v. Jadav Karikar (1) and also
to the case of Nathu Mal v. The District Judgs of - Benares (2).
In our opinion having regard to the facts of the present case the
debtor had every opportunity of knowing that an inquiry was
being made as to whether he did not conceal and was not con-
cealing his books of account. He got every opporbunity of
showing to the court that he had not dome this, Under these
circumstances we see no reason to interfere with the order of the
court belowand we accordingly dismiss the appeal, The appellant
must now surrender to his bail and serve out the remainder of
the sentence.

. Appeal dismissed.
(1) (1918) 19 . L. 7., 480.  (9) (1910) L L R., 98 AlL, 347,
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