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Privy Council seemed to me to have held that time began to
run against the plaintiff under article 145 of the second schedule
to the Limitation Act of 1871, from the date on which the posses-
sion of Karan Singh began, because that possession was adverse
bo the plaintiff. What has since been put forward, as an ex-
planation of $he decision of this Court and of their Lordships of
the Privy Council, ‘does not seem to have occurred to any of
the five Judges who deals with the’case in this Court, or to any
of their Lordships who heard the appeal, and I must say that
to my mind the explanation is neither sufficient nor satisfactory.
But as some Jearned Judges of this Court ‘and of the Madras
High Court have recently expressed the opinion that the des
cision of their Lordships should not be regarded as covering
a case of this kind, T defer o vheir opinion with a view to secure
uniformity of decision. If the decision of the Privy -Couneil
is not applicable to the case then in my opinion the case is clear.
On this ground I agree with the learned Chief Justice in dis.
missing the appeal. ‘

By taEE CoURT,—The order of the Court is that the appea.l
be dismissed with costs,

Appeal dismissed.

APPELLATE CIVIL.

Bafore Sir Herry Richards, Enight, Ohief Justica, and My, Justics Tudball.
ABDUIP HAMID (Pramnrrer) v, MASIT.-ULLAH ANp ormrrs (DEFBNDANRTS).®
Pre-emption—Pleadings—Mukammaddn ic0~0 bglom—Amnendment of plaint~

Discretion of Cours.

The plaintiff in a suit for pre-emption based hig claim ypon the Myham-
madan law, Ab a somewhad Iaie stags in tho srsc the plaintif asked loave to
amend hig plaint by adding an altoraative elaim based on custom a# avidenced
by the wijib-ul-arz; but this was refused, and the Court, notwithstanding that it
found that, according bto the wajib.ul-arz, a custom of pre-emption existed,
dismissed the suit.  Feld that the Conrt ought to have permitted the plaing o
be amended, and, even without amonding tho plaint, was competent to decres the
cx“m on the busis of the waji b ul.arz.

. Second Appasl No. 1195 of 1918, fzom a dectre of O, F. Guiterman, Addi-
tional Judgo of Moradabad, d.uhc the 21sh of Augash, 1918, confirming & decree
of Kunwar Sen, Addikional Su.mdmn.te Judgo of Moradabad, dated tha 19th of

. May, 1918, .
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Trm wes a suit for pre-emption. The sale dates back to the
year 1910, and the present suit was instituted the same year.
The plaintiff based his suit on Muhammadan law. When the suit
bad been pending for some time (apparently as a reply to
paragraph 2 of the written statement), the plaintiff applied to the
court for leave to amend the plaint by claiming pre-emption
under Muhammadan law and in the alternative under the wajib-
ul-arz. The Court refused to grant this amendment on the ground
that it would alter the nature of the cause of action. The Court
then proceeded to try the case as a case based on Muhammadan law.
It found that the conditions of Muhammadan law had not been
fulfilled and dismissed the plaintiff's suit. The plaintiff appealed.
The learned District Judge held that an application for amendment
might have been made, but it was made altogether t0o late, It
seems t0 have assumed that a custom of pre-emption did prevail,
and then dismissed the suit without deciding any other issues.
It held that, inasmuch as a custom of pre-emption prevailed, a claim
under the Muhammadan law could not be sustained. The plaintiff
thereupon appealed to the High Court.

Dr. Satish Chandra Banerji and Maulvi Muhwmmacl Ishag,
for the appellants.

Mr. B. E. 0’Conor and The Hon’ble Dr. Tej Bahadur Swpru,
for the respondents.

Ricmarps, C.J,, and TybsaLL, J,—This appeal arises out of a
suit for pre-emption, The sale dates back to the year 1010, and
the present suit was instituted the same year. The plaintiff based
his suit on Muhammadan law. When the suit had been pending
for some time (apparcntly as a reply to paragraph 2 of the
written stafement), the plaintiff applied to the Court for leave to
amend the plaint by claiming pre-emption under Muhammadan
law and in the alternative under the wajib-ul-arz. - The Court
refused to grant this amendment on the ground that it would alter
the nature of the cause of action, The Court then proceeded to
try the case as a case based on Muhammadan law., It found that
the conditions of Mnhammadan law had pot been fulfilled and
dismisscd the plaintiff's suit. The plaintiff appealed, The learned
District Judge held that an application for'amendment might have
been made, but it was made altogether foo late, It seems to have
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assumed that a custom of pre-emption did prevail, and then
dismissed the suit without deciding any other issues. It held
that, inasmuch as a custom of pre-emption prevailed, a claim under
the Muhammadan law could not be sustained.

In our opinion, where a plaintiff seeks pre-emption, he ought
to be allowed to put his case in the alternative, and we think that
in the present case the amendment should have been allowed, bus
even without an amendment the courticould have decreed the
plaintiff’s claim under the custom if it found that such a custom
prevailed and the plaintiff brought himself within it. The real
object of the suit was to get possession by pre-emption, and such a
course could not possibly have taken the other side by surprise,
because it was the defendant who was setting up the cxistence of
the custom in order to defeat the plaintiff’s claim under the
Muhammadan law, In effect, the judgement of the lower appellate
court has refused the plaintiff a decree for pre-emption on the
ground that a custom exists under which hs has a right to get it
We wish it clearly to be understood that in the foregoing remarks
we are in no way expressing any opinion on the merits of the
case. Hor example, the court of first instance has held that the
plaintiff was offered this property in the first instance and refused
to take it, If this should turn out to be the fact, the plaintiff
cannot possibly succeed either under the Muhammadan or
customary law. Another point which) has not been goneinto by
the cousts is whether or not, Jassuming that there is a custom of
pre-emption prevailing in the village, it applies to the property
the subject matter of the presentsuit. We may point out that it
does not follow that because thereis a custom of pre-emption
amongst the zamindars, there is also a custom of pre-emption
prevailing between muafidars, An extract from the wajib-ul-ara
might under cortain circumstances be sufficient to prove the exis.
tence of the cusiom between the zamindars while it would be
quite insufficient to prove the existence of the custom between
muafidars.

Before finally deciding the appeal we think it desirable to
send down certain isstes to the court below., We accordingly
refer the following issues :—

(1) Did the plaintiff refuse to purchase the property 1
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(2) Does any custom of pre-emptlon prevail which applies to
the property the subject matter of the suit, and ifso, is the plaintiff
entitled under that custom to & decree in respect of the property
which formed the subject matter of the two sale deeds ?

(8) Did #he plaintiff perform the conditions required by the
Mubammadan law?

(4) What was the real price ?

If the court finds it convenient without dislocating its busmess
it will dispose of these issues as soon as possible. The parties may
adduce further evidence relevant to the sccond issue but to no
other issue. On return of the findings the usual ten days will be
allowed for filing objections. The case will be put up early on
return of the findings.

Tssues remitted.

.

FULL BENCH.

By S ey
Befors Sir Henry Richards, Knight, Chief Juslice, Juslice Sir George Enox and
Justice Sér Pramada Charan Banerji,
EMPEROR v, CHIRANJI LAL®
Act No. ITI of L907 ( Provineial Insolvency Act ), seetions 43 and 46—ddditional

District Judge—Order punishing debior for fraudulent dealifgs with account

books—Agppeal, whether appeal civil or crimital and to whal court,

Held by Ricaasos, 0.7, and Baxmesi, J., (Ewox, J,, dissenting) thatan
appeal from an ordet of an ‘Additional Distriet Judge under sestion 43 (2) of the
Drovincal Insolveney Aot, 1907, lied dizectly to the High Oourt and not to the
Qourt of the District Judge, Makhat Lal ¥, Sré Lal (1) followed, o

Held also, by Riomagps, 0.7, and Kwnox and Bawmedi, JJ, thab sueh an
appeal is an appealon the civil side of the Court .and fot & criminal appeal,
THIS case first came up for hearing before & single Judge, who
referred it to a Bench of two Judges, but was eventually on a
recommendation by the Division Bench laid before s Full Bench,

The facts were as follows ;—

On the application made by the applicant to be declared an
insolvent he was asked by the Court to deposis his account books,
He filed an affidavlt showing thas the books had been taken to

-another dlstrict to be used as evidence in a case pending there

& Criminal Appeal Ko, 600 of 1914 ircm an order of Pitambar Dat Joshi,
Becond Additional Fudge of Aligath, dated the 18t of July, 1914,

{1)-(1912) I. L. R,, 84 AlL, 882,



