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governed by article 120 and having been Dbrought within six
years of the vefusal to refund the money is within time. The
appeal is, therefore, dismissed. Costs will be costs in the cause
and abide the result.

Appeal dismissed.

Before Sir Henry Richards, Enight, Chief Justice, and Justice Sir Pramada
Charan Banerji.

TAHIR-UN-NISSA BIBI (Derespart) v. NAWAB HASAN 4AND ANOTHER
(PraINTIFFS).*

Muhammadan low—-Dower—Right of widow to remain &n possession of

husband’s praperty in liew of dower.

The right of 2 Muhammadan widow to whom dower is due, and who hag got
info possession of property of her husband in liew thereof, to remain in
possession until her dower is paid may, perhaps, be descendible to her heirs:
but no right to possession iz descendible in a case where the widow herself never
got possession ab all.  Ali Bakhshv. Allakded Khan (1)jand!iMussumat Bgbee
Bochun v. Shetkh Hamid Hassein (2) vaferred to,

Tag facts of this case were as follows :—

One Zoahur-ul-Hasan died on the 2Ist of February, 1904
leaving him surviving the plaintiff Chaudhri Nur-ul-Hasan his
brother, and the defendant No. 1, his daughter. It was alleged
by the defendant that he also left a widow Musammas Begam
Bibi, but this the court below has found to be incorrect. The
plaintiff complained that the defendant No. 1 had got more than
her share of the property of the deceased Zahur-ul-Hasan, and he
accordingly brought the present suit for possession of a moiety
share in the property and mesne profits. The court of first
instance partially decreed the plaintiff’s claim. Aftexr the decree of
the court of first instance the original plaintiff died and was suc-
cecded by his son and daughter. The lower appellate court on
appeal by the defendant modified the decree of the court of first
instance. The defendant appealed to the High Court.

, The Hon’ble Dx. Sundar Lal, Dr. Satish Chandra Banerji,
the Hon’ble Dr. Te) Bahaclw Saprw, and Maulvi Muhammod

o 5

Whe Hoable Dardit Mol Zad Nehrw, for the respondents,

# Bocond Appeal No. 660 of 1918 from & decres of H. E, Holme, Disbrict
Tudgo of Allahabad, dated tho 20th of Pebunry, 1918,70ifying a decree of Rama
Das, Additionsl Subordinste Judygoe of Allahabad, daicd the 28xd of July, 1912,

(1) {2910} L X, B, 33 AlL, B51,  (2) (1871) 14 Moo, I, A,, 877.
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Ricmarps, C. J., and Bawgrdiy, J.—The facts out of which
this appeal arises are as follows. One Zahur-ul-Hasan died on
the 21st of February, 1904, leaving him surviving the plaintiff
Chandhri Nur-ul-Hasan his brother, and the defendant No, 1,
his daughter, (I was alleged by the defendant that he also lefy a
widow Musammat Begam Bibi, but this the court below has found to
be incorrect). The plaintiff complains that the defendant No. 1 bas
got more than her share of the property of the deceased Zabur-ul-
Hasan, and he aceordingly brings this suit praying that he may be
put into possession of a moiety share in the property and awarded
mesne profits.

The court of first instance partially decreed the plaintiff's
claim, The lower appellate court modified the decree of the courg
of first instance. .

The only question which we have to decide in the preseng
appealis the following. It is stated that Musammat Tahir-un-nissa
was peaceably in possession of the estate of her father, that che
was entitled as heir o her mother to the latter’s dower, and thag
just as her mother, had she lived and got peaceably;into possession
of her husband’s estate, might have remained in possession of it
until her dower was paid, the defendant as her heir bas the same
right. Dr. Tej Bahadwr, on behalf of the appellant, quotes the
ruling in Al Bakhsh v. Allahdad IKhan (1), He says that the
case and the authorities which are mentioned in the judgement
clearly establish the law that a widow who gets into possession is
entitled to remain in possession until her dower debt is paid
and he cenbends that the case is an authority that the right she
had descends to her heirs,

It seems to us that there is a fallacy in the argument, Pos-
sibly the case would be authority for holding that if the widow
had got peaceably into possession of her husband’s estate after
his death, the right which she had t0 remain in possession would
descend to her heirs. But in the present case the widow never
gob into possession, (according to the finding she predeceased hex
husband) and Ler husband had not put her into possession. The
very words i the judgement of their Lordshipy of the Privy
Council in the " case of Mussumat Bebee Bachun v. Sheikh

Homid Hossein (2), stow that tbe widow hLas no legal right to
(1 (1910) L L. R., 92 AlL, 551.  (2) (1871) 14 Moo, I, A,, 877,
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go into possession. Her right is that if she gets peaceably fnto
possession without force or fraud, she is entitled to remain in
possession until her dower debt is paid. Ifthe widow hasno legal
right to take possession, such a right cannot descend to her heirs,
because she never had it

In our opinion the view taken by the court below was correct
and we dismiss the appeal with costs.

Appeal dismissed.

Befors Str Henry Richards, Knight, Chief Justics, and Mr. Justica Tudball.
BENI RAM AxD oraERS {DErrNpanNts) v. RAM CHANDAR (Prainrirr). #
Civil Procedure Code (1908), avder IT, rule 2—Cause of action— Hundi given in
discharge of debl on accoumis—TFailure of sudl on hundi-- Subsequent suil

based ofu the necounts,

A debtor gave his creditor a hundi for the amount of his debt. The ereditor
accepted the hundij, but the debtor failed to pay it at maburity. The ereditor
then gued the debtor on his hundi but failed to recover, Held that thig was no
bar to his suing on the accountsto recovar the debt. The eause of action on the
hundi was totally distinet from the cause of action in respeet of the original debt.
Preotath Mukerf§ v Bishnalh Prasad (1) doubted. Payana Reena Layana
Saminathan Chetly v, Pana Lana Pana Lana Palaniappa Chetly (2) referred to,

Tax facts of this case were as follows :—

There were commercial dealings between the plaintiff and the
defendants. In October, 1009, a balance was struck, and it was
found that Rs. 4,000 odd were due by the defendants to the plain-
tff. An arrangement was come to by which the defendants agreed
to pay off this sum by monthly payments of Rs. 50. Certain
instalments were pald in pursuance of this arrangement and were
duly credited to the defendants in the books of the plaintiff. Later
on the plaintiff asked the defendants if they would accept a hundi
for Rs. 500 if the plaintiff drew the same upon them and that the
plaintlff would credit the defendants with the Rs. 500 in the books
beihg the amount of the hundi. The defendants agreed to this,
The plaintif drew the bundi, the defendants accepted it but did
not pay the amount on due date. The plaintiff had to pay the
hundi and then brought a sult agalnst the defendants for the
Ra, 500, This sult failed. The plaintiffs then instituted the

® Tirst Appeal No, 18 of 1914, from an order of Austin Kendall, Districh
Judge of Cawnpore, dated the 218t of November, 1913,
(1) (1906) L. L. R., 29 All, 256,  (2) (1913) 18 C. W. N, 617,



