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Bofore v, Justics Chamier and My, Justics Muhammad Rafq,

BARBDAWAN SINGH axp ormers (Derrmpanes) . BIJAT SINGH
AND ANOTHER (PrarwesFFg) AND BABUNANDAN Anp orsERS (Dmrewpixnrs)#

Morigage--Redemption-—Condition intended to defeat the 2iyht of
redemption—Condition held to te unenforeible,

A court of equity will not permit any devies or contrivanes designed or
caleglated to prevent or impede redemption, although it may be intpossible to Ia
down any general rule as to what should nob be fregarded es sn improper
restraint or fefter on the right of redemption.

Whers amortgage was made for forty years and a provision was insarted in
the deed fixing o particular day on which itiwas to be redeemed, failing which
the mortgage wasto be remowed for another term of forty years, and it was
further provided that the mortgngs should not be redecmed with borrowed
money, it was held 6hat these' provisions were designed to make redemption very
difficult if not impossible, tand ,should not be enforced. Bamst v. Girdhar Lal
(1) and Rambaran Singh v. Bamker Singh (2) veferred Lo.

Taz facts of this case were as follows :—

A usufructuary mortgage was made on the 4th of February,

1871, by the father of the respondent Bijai Singh in favour of
Ram Din Singh, father of the four appellants. The mortgage was
for a term of forty years and was to be redeemed on the day
following the completion of that term, but, if the mortgagor failed
to redeem on that day, the morigage was to hold good for a
second term of forty years. It was alse provided that the
mortgagor should not be entitled to redeem the mortgage with
borrowed money. The mortgage money was paid inte court under
section 83 of Yhe Transfer of Property Act on the 10th of June,
1911, but the appellants refused to accept 1o, The present suit was
filed on,the 9th of September, 1911, The defence was that the
representative of the mortgagor was not entitled to claim redemp-
tion of the mortgage cxcept on the day following the explry of the
term of forty years. The Subordinate Judge accepted this plea
and dismissed the suit. On appeal the District Judge held that the
mortgage deedd did not show with certainty the day on which
redemption might be effected and that the provision that the
mortgages might retain possession for another forty years in case
the mortgagor failed to redeem at the end of the first term was
penal and should not he enforced. Accordingly he decreed the claim.

# First Appeal No. 9 of 1914, from an order of B, J. Dala), Distriat Judge
of Benares, dated the 24th of September, 1918,

(1) Weekly Notes, 1694, p, 148,  (8) (1910} 10 Indian Cases, 243,
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The defendants mortgagees appealed to the High Courb,

Dr, Surendro Nath Sen, for the appellants.

Dr, 8. L, Sulaiman, for the respondents.

Cramier and MumaMyaD Rarrq, JJ.—This is an appeal in a
suit brought for redemption of a usufructuary mortgage made on
the 4th of February, 1871, by the fafher of the respondent Bijai
Singh in favour of Ram Din Singh, father of the four appellants,
The mortgage was for a term of forty years and was to be redeemed
on the day following the completion of that term, but if the mort-
gagor failed to redeem on that day the mortgage was to hold good
for a second term of forty years, It was also provided that the mort-
gagor should notbe entitled to redeem the mortgage with borrow-
ed money. The mortgage money was paid into court, under sec-
tion 83 of the Transfer of Property Act,on the 10th of June,
1911, but the appellants refused to accept ib. The present suit was
filed on 9th of the September, 1911. The defence was that the
representativeof the mortgagor was not entitled to claim redemption
of the mortgage except on the day following the expiry of the term
of forty years. The Subordinate Judge accepted this plea and
dismissed the suit. On appeal tho District Judge held that the
mortgage deed did not show with certainty the dayon which
vedemption might be effected and that the provision that the mort-
gagee might retain possession for another forty years in case the
mortgagor failed to redeem at the end of the first term ‘was penal
and should not be enforced. Accordingly he decreed the claim.

In this appeal it is contended that the decision of the, District
Judge is erroneous.

The date given at the foot of the mortgage is Magh Sudi 14,
Sambat 1967, the Fasli year being stated to be 1278, The
corresponding date according to the British calendar was the 4th
of February, 1871, bub is nob given in the deed. According to
the Fasli or Sambat year the term of forty years expired on
the 18th of February 1911, and redemption should have been
effected on the 14th of February, According to the British calendar
forty years expired on the 3rd of February and redemption should
have been effected according to the deed on the 4th of February,
The ezlendar now m"nmonly employed in transactions of this kind
is the Brmuh calendar, but it is not certain that two rustics, as the
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mortgagor amd ‘mortgagee in the present case were, intended
that the term of the mortgage should be calculated according
to the Dritish calendar. The dced is written in the Nagri
character andsecems {0 have been the produaction of some village
writer of documents. We are unable to say that the decd
indicates with certainty the date on which redemption might be
effected. Bub assuming that some date is definitely fixed by
the deed for redemption, we are of opinion that the provision
in question was designed to prevent redemption, or at all events
to hamper the mortgagor in such 2 way as to make redemption
almost impossible, It is unnecessary to ecite authority for the
proposition that a Court of Equity will not permit any device
or contrivance designed or calculated te prevent or {mpede
redemption, The appellanis rely upon cases in which it has
been held that the postponement of the right to redeem till
the end of a very long term of years, in one case ninety years,
is not a ground for holding that the provision should notbe
enforced— Muwhomed Ibrahim v. Muhkomed Abiz Kroshi(l), Ram
Prasad v. Jagrup (2), Puran Singh v. Kesar Singh (3); upon a
large class of cases, of which that of Bansi v. Girdhar Lal (4) is an
example, and upon the decision of GRIFFIN, J. In Rambaran Singh
v. Ramker Singh (5) affirmed in L. P, A, No. 73 of 1911,

The English Courts have shown a strong disinclination %o
uphold provisions restraining redemption for long periods, and
wo doubt whether they would approve some of the Indlan deci-
sions on this question. We doubt also the soundness of the reason
that has been given for upholding such provisions in this country,
namely, that the Indian Limitation Act allows a very long period
for suits for redemption. But cases in which the parties have
merely agreed to fix a very long term for a mortgage are not to
be compared with a case In which a very long term has been
fixed and a provision has been inserted in the deed which makes
redemption very difficuls, if not impossible, at the end of that term,

The present case Is also clearly distinguishable from such
cusess 68 that of Bamsi v. Girdhar Lal (4). It s an old, and, we
(1) (1910) 8 Indisn Cases, 1068, (8) (1907) Pumj. Bso,, 0.7,, Vo, 39,

(2) (1912) 10 A.L.J., 167, (4)x- Weekly Notes, 1804, p. 145,
(5) (1910) 10 Indian Oases, 248
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think, a reasonable practice to provide that redemption shall
take place only in the khali fasl, in the month of Jeth, when
the crops are off the ground. The mortgagor is allowed a month
in which to redeem the mortgage, and if he fails to redeem within
the month he must wait till the following year. We have also
seen mortgages in which it was provided that if the mortgagor
did not redeem during the khali fusl immediately following
the expiry of the term fixed he should not be entitled to redeem
till after the expiry of several more years, and such provisions have
often been enforced. But to give a man one day only in eighty
years on which he may vedeem is to make difficulties for him
far greater than are to be found in cases like Bunsi v. Girdhar Lal
(1) or the other cases to Which we have referred.

There remains t0 be considered the case of Rambaran Singh
v. Ramker Simgh (2) decided by this Court. In that case the mort-
gage was made on the 8rd of June, 1895, and provided thas the
mortgagor might redeem on Jeth Sudi Puranmashi 1815 Fasli, 4, e.
3 little over thirteen years after the date of the mortgage, and that
if the mortgagor failed to redeem on that date, the mortgagee
would be entitled to retain possesion for another term of thirteen
years, This Court held that the provision should be enforced.
Section 83 of the Transfer of Property Act had been pussed
before that mortgage was made, a provision which has made the
redemption of mortgages much easier than before, but there
was no such provision in force when the mortgage now in suit was
made. The consequences of failure to rcdeem that mortgage
on the day fixed were much less serious than in the cafe before
us and iu that case the mortgagor was to have an unfettered
right to redeem at the end of twenty-six years, a period much
shorter than the first term fixed by the mortgage now in suit.
On these grounds that case may, if necessary, be distinguished
from the present one.

But it is impossible to lay down ahard and fast rule as to
what should and what should not be regarded as an improper
restraint or felter on the right of redemption. The decision in
each case must depend upon its own circumstances, We are
satisfied that the provision for redemption in the present instance

{1) Weskly Notes, 1894, p. 148, (3) (1910) 21(0 Indian Cases, 243,
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was designed to make redemption very difficult, if not impossible.
The stipulation that the mortgage should not be redeemed with
borrowed money, which is admittedly invalid, shows that the
mortgagee intended to place every obstacle in the way of
redemption.

The provision that redemption may take place on one day
ouly in the course of eighty years is most oppressive. Many
circumstances might easily prevent redemption on that day, for
example the illness of the mortgagor, the absence of the mortgagee,
or the impossibility of discovering, on account of the recent death
of either mortgagor or mortgagee, what persons were entitled to
redeem or to receive the mortgage money. The shorter the time
during which the money s to be paid the move difficult does
redemption become. It was conceded inargumentthat a provi-
sion making redemption possible only during two or three hours on
a particular day during a long term of years should uot be enforced,
In our opinionthe lower appellate court was right in refusing
to enforce the provision for redemption in this case. We dismiss
the appeal with costs.

Appeal dismissed.
Befare Mr. Justice Chamier and Mr, Justice Muhammad, Bafig,

THE MUNICIPAL BOARD OF GHAZIPUR (DEFeNDANT) ¥,
DEOKINANDAN PRASAD (PrArxtire)®

Aot No,IX of 1908 (Indian Liémitation det), scheduls I, articles 2,62 and

120 — Limitation —Sutt for refund of octroi duty not alleged o have been in

the fingt instanee wrongfully evacted. ‘

The plaintiff sued 2 municipal board for a refund of actroi duty, He didnot

alloge that the duty had in the first instance been inken frain him illegally,

but that he had after payment thereol become entitled to a refund. Held

that the suibt was governed by article 180 and not by article 2 or article 6% of

the Indian Limitaticn Act, 1808. Rajputana-Malwa Retlway Co-operative

Stores v. Ajmere Municipal Board (1), Gurw Das v. Bam Nuarain (2) and
Hanwman v. Herumaon (8) referred to.

IN this case the plaintiff came into court asking for a refund
of octrot duty which he had paid to the Ghazipur municipality on
cerﬁain logs. His allegation was that when the duty was demand-
ed he had ropresented to the DBoard that the logs were being

* TWirsl Appeal No. 3 of 1914, from an order of Sri Lal, Distriet Judge of
Gthazipur, dated the 26th of June, 1913,
(1) {1910) LL.R,, 82 ALL., 491, (2) (1684) 1LLB., 10 Cale., 860,
(8) (1898) LLuB, 19 Cala,, 123,
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