VOL, XXXVL] ALLAHABAD SERIES. 549

a dosument which on the face of it was a sale-deed for Rs. 60,000,
sought to have it cancelled on various grounds and in the
alternative claimed the Rs, 60,000. The defendants alleged that
the transaction was in fact a gift and not a sale as it purported to
be. This Court held that the defendants werc precluded by the
provisions of section 92 of the Evidence Act from proving that the
transaction was diffevent from that which 1t purported to be and
that it was in reality a gift. Their Lordships of the Privy
Council reversed this decision and held that oval evidence could
be given by the defendants to prove the rcal nature of the trans
action. Apparently their Lordships were of opinion that the case
would come within the first proviso to section 92. I am unable
to distinguish the present case from the principle of the ruling
above mentioned. In view of that ruling I must hold that the
appellant is entitled to produce oral evidencu to prove her alle-
gations, As the court below did not permit her to produce such
evidence the case must be remanded to that court.

By e Court,—The order of the Court is that the appeal be -

allowed, the decree of the court below be set aside and the case be
remanded to the court below with divections to re-admit it under
its original number in the register and dispose of it according to
law, after allowing the pariies to adduce such evidence as they
may bring forward. The costs hitherto incurred will be costs in
the cause.
Appeal decreed and cause remunded.
>
Before Mr, Justica Chamier and Mr, Justice Muhammad Rafq.
JAGANNATIH AxD orEEBs (APrricants) v» LACHMAN DAS amn
ANOTHER (OPPOSITE PARTIEG)®

dct No. I1Iof 1907 (Provi. : it dndy section 86 ~Insolvghtee
Question of bond fides of iransfc: Fiae ok Judge nob competent lo
vefer to subordinate court,

Held that u court vxercising insolvenoy jurisdiotion under Act No. III of
1907 has 1o power to ucler lor imguiry to asubordinate court a gquesbtion
aviging undor sockion 86 of the Act as bo whether a xortgugs excouted by an
ingolvent was tond fide or nob,

Iw this case one Lachman Das was adjudicated an msolvenﬁ on
the 8th of December, 1912. He had made a mortgage of hig
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8Rirst Appoal Mo. 31 of 19i4 {rom an order of E. Nelson ,\’mghb, Disiriei
Judge ol Bareilly; dated the 20th of Juse, 1913
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property on the 11th of April, 1912, and the receiver appointed in
the insolvency proceedings made a report to the District Judge
suggesting that this morigage should be annulled under section
86 of the Provincial Insolvency Act, 1907. On the 28rd of
Japuary, 1913, the District Judge asked a Munsif to hold an
inquiry and report if the mortgage was made bond fide or not,
The Munsif after taking evidence reported that the mortgage had
been made bond fide. The District Judge accepted the Munsif’s
finding and directed that the mortgage must stand, Against the
Judge’s order some of the creditors appealed to the High Court.

Babu Purushotiam Das Tandan, for the appellants,

Dr. Satish Chandra Banerji, for the respondents.

Cmamier and MumaMMaD RAriQ., JJ.—Lachman Das was
adju licated insolvent on the 6th of December, 1912, He appears
to have made s mortgage of his property on the 11th of April,
1912, The receiver appointed in the insolvency proceedings made
a report to the District Judge suggesting that this mortgage should
be annulled under section 36 of the Act, On the 23rd of January,
1913, the District Judge asked the Munsif of Pilibhit to hold an
inquiry and report whether the morigage was made bond fide
ornot, The Munsif after taking evidence veported that the
mortgage had been made bond fide. The District Judge accepted
his finding and held that the mortgage must stand. The Ach
makes no provision for the reference of such a matter to a
subordinate court. The District Judge alone had jurisdiction
inthe matter and should himself decide upon such evidence as
way be available whether or not action should be taken to have
the mortgage set aside. The District Judge should give the
receiver and the creditors an opportunity of being heard in the
matter before he arrives at a decision, We seb aside the presen
order that the mortgage is to stand. No oxder as to costs.

Appeal atlowed.



