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& preliminary‘decree and further provides that where any party
aggrieved by a preliminary decree passed after the commence-
ment of this Code does not appeal from such deeree he shall
be precluded from disputing its correctness in any appeal which
may be preferred from the final; decrec. It seems to me that
we are not ab liberty to read into the Code any provision to the
effect that the passing of the final decree shall be a bar either
to the institution or the hearing of an appeal against the prelimi-
nary decree. I would allow the appeal.

By T8E CoURT :—We allow the appeal, set aside the decree
of the court below and remand the case to that court with direc-
tions to re-admit the appeal under its original number in file and
proceed to determine it according to law. Costs here and hereto-
fore will be costs in the cause.

Appeal decreed and cause remanded.

APPELLATE CIVIL.

Bafors Justica Sir Pramada Charen Banerji and Mr. Justice Chamder.
OEIUNNI BIBI (DErexDpANT) 9. BASANTI BIBI AND ANOTEER (PLAINTIEFS)#
Act No, I of 1872 (Indian Evidence Asct), section 93, proviso (1)~ Evidence

e CONSEACT ALROR e Adis5ibILiLY of evidence o prove thal the trus eonsi-

deration §8 other than that which appears from the deed embodying the

tramsaction.

If ons party to @ deed alleges and proves that the whole of the considera-
tion the receipt of which was acknowledged in the deed did nob pass, the case
falls within the firvst proviso to section 92 of the Indian Evidencs Act, 1872,
and the ofher parby is at liberty %o prove what the real considevation was.
Tvidence can be given o »rove tho real onturs of +%- -‘“"'"-:*-’:‘"

Hanif un-nésse v, Fatzeun-nissa (1) followed. J...:0 S ¢ Roy
{2) Shah Mukhun Lall v, Baboe Sree Kishen Sing (3) Lela Hmzmat Sand
Singh v. Licwhellen (4) ;s Hukumchand v. Hirglai (8) ; Indwrjit v. Lal Chand
(6); Kailash Chandra Neogi v. Harish Chandra Biswas (7) ; Nathu Ehap v
Sewak Kowrs (8); Mukammad Yusuf v. Mulammad Musa (9) and Adityam
Iyer v. Remakriclaw Liyer (1), referred to. ‘

THE facts of this case Were as followS'

‘-‘Ph-:u --ppwl Nu ““3 ol ,9' ? i & ”"‘U.\ ol B, T Dlai, Dnurm Judge
of Benares, dated the 23rd of Junu 1918.

(1) (1911) L L, R,, 88 AlL, 840, . (6) (1895) 1. L. B, 18 AlL, 168,
(3) (1886) I. I B., 17 Qalc,, 176 (note). (7} (1900) 5 C. W. N., 158,
(3) (1808) 12 Moo, I. A., 157. (8) (1911) 15 0. W. N., 408.
(4) (1885) I.I. R., 11 Calo,, 486. (9) Weckly Notes, 1907, p. 181,
(5) (1678) I L. R., 8 Bom., 169. {10) (1913) 25 M. L. J., 602

73

1914

KANEAITA
Lan
v,
TIRBENT
SimAL

1514
Juns, 8



1914

Cruxxr Bisr
.
BASARTI
Brsr.

538 THE INDIAN LAW REPORTS, [voL. XXXV

The plaintiffs respondents sold certain property to the defen-
dant appellant. The consideration for thesale was stated in the
sale deed to be Rs. 40,000, The deed contained a recital that the
executants had received the whole of this consideration. Adb the
time of the registration of the deed Rs. 2,400 were paid to the
plaintiffs in cash and the balance, Rs. 87,600, was acknowledged
to have been already received by them. They executed a receipt
for Rs. 87,600 in favour of the defendant appellant. In 1912 the
plaintiffs brought a suit on the allegations that they had been
induced by the vendee’s agents to acknowledge receipt of the whole
of the consideration and to execute the receipt for Rs. 87,600,
although that sum bhad not been paidto them; that the agents
had represented that the said sum should be left with themselves
in order to pay off certain creditors of the plaintiffs and promised
that any balance left over after payment to the creditors would be
paid to the plaintiffs ; that they had paid Rs. 11,726 to one creditor,
and had also spent Rs. 1,000 in connection with the execution of
the sale-deed in suit, but had not paid the balance, Rs. 24,874,
either to any creditor or to the plaintiffs,. Thus, according to
the plaintiffs, out of the consideration]of Rs. 40,000, only Rs. 15,126
had actually been paid; and they sued to recover the balance,
Rs, 24,874, with interest thereon. Tho defence to the suit was
that the real price agreed upon for the sale was only Rs. 15,126
and had been fully paid as set forth above; that the remainder
of the consideration stated in the deed was merely fictitious;
that at the time of the sale the plaintiffs had said that certain
relatives of theirs were keen to purchase the property, but
they did not like to sell to them, and that as the plaintiffs
wanted to avoid giving open offence to those relatives they
persuaded the defendant vendee to agree to the entry in the
sale-deed of the fictitious price  of Rs. 40,000, so that the rela-
ives might believe that the property was sold for a price which
they would not like to pay for it.

The court trying the suit held that the defendant was debalred
by section 92 of the Evidence Act from giving any oral evidence
in support of her allegation that the consideration was other than
Rs. 40,000, and decreed the plaintiffs’ claim, The defendant
vendee appealed to the High Court. ’
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The Hon’ble Dr. Sundar Lal, (with him Babu Harendre
Krishng Mukerji), for the appellant :—

The defendant’s case is that the real agreement between the
parties was that the property was to be ostunsibly sold for Rs. 40,000
but the real consideration was to be only Rs. 15,126. The sale
deed which states that the sale took place for Rs, 40,000 doss nop
contain the whole of theagreement between the parties. Where
the parties did not intend to reduce all the terms of the contract
into writing, and the writing, thercfore, does not constitute the
whole of the contract, parol evidence is admissible to prove the
terms which were not intended to be included in the writing;
Jumna Doss v. Srinath Roy (1). Where a portion of the con-
tract is not embodied in the deed the defendant is entitled to
prove the real transaction by oval evidence; Nathw Khan v. Sewak
Koeri (2).

Sections 91 and 92 of the Evidence Act do not apply to such a
case. Even supposing that these sections apply, the case falls
within proviso (1) of section 92; for the allegation of the defen-
dant is such that, if proved, it would entitle her to a decree for
rectification or rescission of the sale-deed. Further, the case
may be regarded as one of mistake of both parties. Besides
this, the case comes within the principle of law that where one
party to a written confract is allowed to go behind his own
recital stating that he has received the consideration entered
therein, the other party is entitled to give parol evidence that the
real and true consideration was something other than what is recited
in the deed. For a party cannot both affirm and djsaffirmn the
game transaction; he cannot show its true nature for his own
relief and at the same time insist on its apparent character to pre-
judice his adversary; Shah Mukhun Lall v. Baboo Sree Kishen
Sing (3); Lale Himmat Salai v. Llewhellen (4). Therefore,
if the plaintiffs want to show that the recital as to their having
received the whole of Rs. 40,000 is not correct and they have
received somc other amount, the defendant is also entitled to
show that the recital of Rs. 40,000 being the consideraion is mot
correct and that the true consideration was a different amount,

So, too, in the following cases it was held that it was opento a
(1) (1886) I I.. B., 17 Qalo,, 176 (nobe)  (3) (1878) 12 Moo. ¥, 4., 157,
(%) (1911) 15 C. W, N,, 408. (4) (1853) L L Ry, 11 Oale., 486,
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party to show, notwithstanding the recitals in the deed, that the
actual consideration was different from thut stated in the deed;
Indarjit v. Lal Chand (1), Hulwinchand v. Hiralal (2) and
Koilash Chandra Neogi v. Harish Chandra Biswas (3). Evi-
dence 13 always admissible to show what the real transaction or
agreement between the parties was. For example, it has been held
thab it was open to a party toshow that an ostensible sale for a
stated price was in reality a free gift ; or that two sales for stated
prices were in reality a mutual exchange of properties and that no
payment in cash was contemplated ; or that a professed sale for a
stated price was really a conveyance in consideration of certain
services rendered; Hanif-wn-nissa v. Faiz-un-nissa (4), Mu-
hammad Yusuf v. Muhommad Muse (5), Krishna Bai v.
Rama Bale (6) and Anse Tuke v. Kenchappa Satappa (7).

The present case comes within the principle of the rulings in
the above cases.

Dr. Satish Olandra Banerji, (with him Babu Sarat Chandra
Chaudhrt), for the respondents :—

The first contention of the appellant is that the whole of the
conbract has not been embodied in the sale-deed. The terms of the
sale have been reduced to writing. The consideration or price is
a term and an essential term of the contract of, sale. Whatever
other term of the contract may have been left out of the deed the
term relating to the amount of the consideration was clearly and
expressly entered, and section 92 of the Kvidence Act bars any
oral evidence for the purpose of varying or contradicting £, The
distinction between a recital of a term of the contract, for example,
the price, and a recital of certain other facts, for example, the mode
of payment, was pointed out in the case of Indarjit v. Lal
Chand (1), Then, it cannot be said that any of the parties was
under a mistake. Both parties understood exactly what they were
doing, There existsno ground which can bring the case within
proviso (1) of section 92. The “want or failure of consideration ”’
mentioned in that proviso must be one which would invalidate the
document, and not a mere non-payment of a part of it. The

(1) (1895) I L., R., 18 All,, 168, {4) (1911) I. L, B,, 83 AllL, 340,
(®) (1876} 1. L. R,, 8 Bom., 159, (5) Weekly Notes, 1907, p, 181,
{8) (1200)5 G, W, I,, 148. (6) (1906) 8 Bom., L. B., 764.

() (1908) 8 Bom, L. R., 669,
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defendant alleges tnat the real agreement was that Rs, 15,126
was to be the actual consideration but thas Rs. 40,000 was to
be the stated price in the deed. An allegation of an exactly
similar nature was made in the case of Adityam Iyer v. Rama-
krishna Aiyar (1). There it was sought to be proved that the
agreement was that Rs. 36,000 was to be the true consideration
although Rs. 85,000 was to be shown in the deed. It was held
that the price was a material term of the deed; and that the
allegation made did not bring the case within any of the provisces
of section 92 ; so that oral evidence was not admissible to prove
the alleged fact and thereby vary or contradict the term relating
to the amount of the consideration. Of the cases cited by the
appellant, the one reported in 12 M. I. A., 157, was decided prior
to the enactment of the Evidence Act of 1872. Now the law is
laid down by section 92 of that Act, and the defendant has to
bring his case within one or other of the provisoes. Besides, the
amount of the consideration was not in question in that case. In
fact none of the cases relied on by the appellant furnishes an
authority applicable to the facts of this case. The question in
this case is whether & party to a sale deed which states the conside-
ration to be a particular sum of money can give oral evidence to
show that the real consideration was o different sum of money.

This question did not arise in any of those cases. In the case in’

I L. R., 8 Bom,, 159, the amount of the consideration, Rs. 100,
was not questioned. The only question was whether a part of
the Ra. 100 was paid in cash, as stated, or was given credit for on
account of another bond. In the case in 18 All., 168, the ques-
tion was whether a part of the consideration was paidin cash or
was held over to meet the expenses of certain litigations. There
was no dispute as to the amount of the consideration. The passage
at page 171 of the report which is relied on by the appellant is
merely obiter dictum if it is construed to lay down that a party
to a deed can prove that the real consideration differed from the
stated consideration in any way other than the mode of payment
thereof. The case in I, L. R., 11 Calc., 488, was also one of the
mode of payment of & portion of the consideration money. The
case in 27 A. W. N., 18P, is another instance of the consideration

(1) (1918) 25 M, L. J., 602,
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having passed in a different form from that stated in the deed; the
amount was not in question. The case in 5 C, W. N., 158, was
that of anillegal sale, not genuine; it clearly came within the
provizoes. In 15 C. W.N., 408, the point was raised by a person
who was not a party to the sale deed ; moreover, no reasons are
given in the judgement in that case. In the case in L I.R., 83
All, 340, the ostensible sale deed for Rs. 60,000 was really a deed
of pure gift. There was an entire want of consideration and the
document quo sale deed would be invalidated, Proviso (1) of
section 92 would cover that case, and perhaps also, proviso (6).
In the present case it is not denied that the document is really
a sale deed. The other cases cited by the appellant have no appli-
cation. The only case exactly in point is that in 25 M. L.J.,
602, cited above.

The Hon’ble Dr. Sundar Lal, in reply :—

The case in 25 M. L. J., 602, was not a suit for recovery of
balance of consideration. The real point in that case was that
the true consideration of the two sale deeds, was the discharge of
the three previous bonds, whatever the aggregate amount of those
may have been. ‘

- Cmamigr, J.—~This appeal arises in a suit brought by the res-
pondents for an alleged balance of purchase money and interest
thereon.

On the 21st/of July, 1909, the respondents sold some zamindari

“property to the appellant for Rs. 15,000. Part of the property

had been sold in exccution of a decree and it was intended that
the appellant should get the cxecution sale st aside. But it was
discovered that according to order XXI, rule 89, as then inter-
preted, neither the vendors nor the purchasers could get the sale
set aside. Accordingly the appellant relinquished her interest in
the property by a vegistered deed.  The respondents then raised
on a mortgageof the property in favour of one Parsotam Das, a
sum sufficient to pay off the decree-holder andin due course the
sale was set aside. On the 28th of October, 1909, the respondents
executed in favour of the appellant a decd whereby they sold to
her the property which had been the sub_]ect of the earlier sale

'together with some other property for thestated sum of Rs, 40,000,

The deed contaibs a recital that the respondents have received
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the whole of thls sum and have out of it paid off Parsotam Das

1914,

and discharged other debts. Before the Sub-Registrar they gogmsr

received a sum af Rs, 2,400, and acknowledged the reccipt of
Rs. 87,600, On the same day they gave the appellant a receipt
for Rs. 87,600.

The present suit was instituted on the 3rd of Novemher, 1912,
the last day of limitation. The vespondents allege that they were
obliged to sell the property in order to raisc somu cash and pay off
some creditors; that certain pevsoms acting on behalf of the
appellant induced them to acknowledge the recvipt of the con-
sideration in {ull and to sign the receipt for Rs. 87,600, by repre-
senting that they would, after she registration of the dued, pay off
certain creditors of the respondents and make over to them proof
of the payment and accouns for the balance, but they bad paid
only Rs, 11,726, to Parsotam Das, Giving the appellant credit
for thatamount, for Rs, 1,000, spent in connection with the execu-
tion of the decd and for Rs. 2,400, paid at registration, the respon-
dents claimed a decrec for the balanee Rs. 24,874, and interest
thereon, The appellant’s defence was that the real consideration
for the salc was Rs. 15,126, made up of the three sums of
Rs. 11,726, Bs. 1,000, and Rs. 2,400, mentioned above and that the
property was mnob worth more. She said that Parsobam Das
wished to buy the property, but for reasons of their own the res-
pondents did not wish to sell to him; thercfore they gave out shat
they were selling the property for Rs. 40,000, a sum which Parso-
tam Das was not prepared to pay, and they induced the appellant
to agree to this sum being cntered in the saledeed in order that
Parsotam Das might have no cause for complaint.

The question for decision is whether the appcllant is entitled
to produce oral evidence in proof of her allegations. The court
below has held that she is not.

On behalf of the appellant it was contended that her allega-
tions, if proved, would entitle her to have the sale deed rectified or
rescinded, also thab it was a case of mistake, thereforc the case fell
within the first provizo Lo seetion 92 of the Bvidenee Act, Tt was
also urged that all the torms of the coutract had not been em-
bodied in the deed, thefore section 91 of the Act, and consuguently
seciion 92 also, did not ’a.pply, and we were referred to the case
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1914 of Jumna Doss v. Srinath Roy (1). But none of these argu-
O "By Dents was seriously pressed and it seems unnecessary to consider

A them.

BAIS;I;TI The main contention of the learned advocate for the appellant
was that if the respondents are entitled, as they undoubtedly are,
to go behind the recital and admission in the deed and prove that
the entire consideration has not been paid it is open to the appel-
lant o produce oral evidence as o the true nature and extent of
the consideration. Among the cases relied upon were those of
Shah MulkhuniLal v. Baboo Sri Kishen Sing (2), Lala Himmat
Sahai Singh v. Llewhellen (8), Hukumchand v. Hiralal (4),
Indarjit v. Lal Chand (5), affirmed on appeal in I. L. R., 22 All,,
870, Koilash Ohamdra Neogi v. Harish Chomdra Biswas (6),
Nathw Khamn v. Sewak Koerd (T), Mukvmmad Yusuf v. Muham-
mad Musa (8), and Haonif-un-nissa v. Foiz-un-nisse (9).

The first of these cases was a suit for redemption of & mort-
gage purporting to make interest payable at the rate of 9 per
cent. The plaintiff put forward other documents executed at
about the same time and proved that they evidenced a single
transaction and were & contrivance to evade the usury laws, He
thus put himself in a position to redeem the mortgage before the
date fixed by one of the documents. He wished, however, to have
the interest calculated at 9 per cent. The defendants pleaded
that the rate agreed upon wes 12 per cent. Their Lordships of
Privy Oouncil dealing with this matter saidi:—“The rules of evi-
dence and the law of estoppel forbid any addition to, or yariation
from, decds or written contracts. The law, however, furnishes
exceptions o its own salutary protection, one of which is, when one
party, for the advancement of justice, is permitted to remove the
blind which hides the real transaction, as, for instance, in cases of
fraud, illegality and redemption, in such cases the maxim applies
that & man cannot affirm and disaffirm the same transaction, show
its true nature for his own relief and insist upon its apparent
character to prejudice his adversary.”

(1) (1886} 1. L. B, 17 Calc., 176 (note). () (1896) I. L. R., 18 All., 168,

(2) (1868) 12 Moo. LA, 157 (185). (6) (1900) 5 C. W. N., 158.
(3) (1885) L L. R., 11 Calo., 486, (7) (1911 16 O, W. ., 408,
{4) (1876) I. L. R,, 8 Bom,, 159, (8),Weellly Notes, 1907, p. 181, -

(9) (1911) LI, B., 83 All, 840,
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In the sccond case a deed recited payment of Rs, 2,000, in a
lamp sum to the executant who, however, sued for recovery of
Rs. 1,850, alleging that only Rs. 150 had been paid. The defen
dant admitted that no more than Rs. 150 had heen paid and thas
Rs. 850 were still due. As regards the remalning sum of
Rs. 1000, ho was allowed to prove by oral evidence #n agree-
ment to the effect that it was to be retained by him on account of
a debt due to him by a relative of the plaintiff. The court held
that it was under the first proviso to sectlon 92 of the Evidence
Act that the plaintiff was entitled to go behind the recital and
prove that only Rs. 150 had been paid, and on the strength of the
passage cited above from the judgement of their Lordships of the
Privy Council they went on to hold that the defendant was entitl-
ed to prove that the consideration was different from that stated
in the deed.

In the third case the defendant challenged the title of the
plaintiff, who relied upon & sale deed purporting to transfer the
property to him in consideration of Rs. 100, already recefved in
cash. The plaintiff was allowed to meet the defendant’s case by
proving that the consideration conslsted of Rs. 638-12-0 due on &
bond and Rs, 86-4-0 pald in cash. The court was of opinion that
there was no real variance bebtween the statement in the deed and
the statements of the plaintiff’s witnesses, but in the courseof their
judgement they observed that section 92 of the Evidence Act does
not prevent a party to a contract from showing that there was no
conslderation or that the consideration was different from that
described in the contract.

In the fourth case there was a recital in the sale deed that the
whole of the consideration money had been received ; but their
Lordships of the Privy Counciiruled that insuch a case it was open
to the vendor to prove thatno consideration had passed, and they
held that cvidence was admissible Lo prove an agreement that the
considerasion moncy slouid remain in the hands of the purchaser
for certain purposes and to be accounted for later. In the judge-
raens of the Lgh Court, in a passage which perhaps went furtht?r
{han was nresssary, it was sald i~ “Ifit Is open to a purty, asis
undoubtedly the case, to show, nobwithstanding a ;ecital. in t‘:he

deed, thab no consideration passed or that the actual consideration
74
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was different from that stated in the deed, it is"in our opin-
ion open to a party to prove under what circumstances the pay-
ment of consideration was postponed and what was the mode agreed
upon as to the payment of it.” The second and third cases above
mentioned were referred to in this connection.

The fifth case was & suit to set aside a sale deed on the ground
that there had been no consideration for it and that it had been
obtained by unfair means. The deed recited that Rs. 500 had been
received in cash. The plaintiff gave’ evidence that nothing had
deen paid and the defendant was permitted to adduce evidence
that there was somse, and that ample, consideration for the
transaction, though not the amount stated in the deed. The court
seems 0 have been of opinion that it was under the first proviso
to section 92 of the Evidence Act *het +hn nleinsi®f wag entitled to
go behind the recital, and it wa- - - “or Doth the learned

Judges that in such a case the other party was entitled to prove

thab there was’some consideration for the deed. The Chief Justice
relied upon the second and third cases mentioned above and
BANERJIL, J. referred to one of them with approval.

In the sixth case the plaintiff suedjfor Rs. 800 the considera-
tion stated in a kabala and therein acknowledged to have been
recelved. The plaintiff proved that it had not been paid and the
defendant was allowed to prove that the stated consideration was
fictitious and that the real conslderation was services rendeved by
the defendant.

In the seventh case two sisters had agreed to exchapge pro-
perties. Hach executed in favour of the other a sale deed in
which the consideration was stated to be Bs. 1,000 and payment
in full was acknowledged. Ina suit by one of the sisters for the
amount of the consideration the defendant was allowed to prove
that the real consideration was the property given in exchange,

In the elghth case the plaintiff had executed in favour of the
defendant whal purported to be a sale deed of property for
Rs. 60,000 the receipt of which was acknowledged in the deed. The
plaintiff on certain grounds asked that the deed should be set
aside and in the alternative claimed a decree for the sum of
Rs. 60,000. She proved that the money had not been paid and

the defendant was allowed to prove that the executant had intended



VOL, XXXVL] ALLAHABAD SERIES, 547

to make a gift of the property and had never intended to take
any part of the alleged consideration.

The respondents rely upon the decision of the Madras High
Court in Adityam Iyer v, Ramalkrishna Aiyar (1), which will
be referred to later. As regards the cases relied upon by the
appellant they urge that the first of them merely lays down one of
the rules subsequently embodied in section 92 of the Kvidence
Act and that the passage, quoted has no application to the facts
of this case, inasmuch as the respondents are not seeking to
remove the blind which hides the real transaction, but wish
merely to contradict a statemens of fact contained in the deedy that
the 2nd, 3rd, 4th, 6th and 7th cases are not authorities for the
proposition that & party may prove by oral evidence that the
consideration for a sale is less than or different from that stated
in the deed but arc only instances of parties to deeds being allow-
ed to show that the consideration passed in & form other than that
stated in the deed; and that if the fifth case Goes further than
that it was wrongly decided. As regardsthe eighth case, the
respondents contend that it was a case of facts being proved
which would invalidate a document within the meaning of the
first proviso to scction 92 of the Evidence Act,

It is true, no doubt, that several of the cases relied upon by
the appellant were cases in which a party toa deed sought to
prove that the consideration passed in & form different from that
stated in the deed, not to prove that the amount of the considera-
tion wagrdifferent in amount from that stated in the deed. Bug
in the fifth case the defendant seems to have been allowed to
prove that the amount of the consideration was different from
that stated in the deed, and in the eighth case the defendant was
permitted to prove that the consideration did not pass at all and
was never intended to pass. In some of the cases the decision
vests upon a ground which applies as much to one kind of case as
30 the other, namely, that if one party to a deed alleges and
proves that the consideration the receiptof which was acknowledg-
ed in the deed did not pass, the case falls within the first proviso
to section 92 of the Evidence Act and the other party is at liberty
to prove what the real tonsideration was. It appears to me that

(1) (1918 26 M, L. J., 603,
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it must have been upon this ground that their Lordships of the
Privy Conncil admitted the evidence tendered by the defendant in
the eighth case.

The Madras case relied upon by the respondents is distinguish-
able. It was & suit upon a mortgage. The defence set up was
dlscharge, it being contended that the discharge of the mortgage
was part consideration for the sale of certain properties to the
mortgagor some years after the mortgage. The discharge of
the mortgage was not mentioned in the deed of sale, bub the
defendant sought to prove the arrangement by oral evidence.
The court held that such evidence was not admissible. It was not
a case in which one party deniud receipt of consideration acknow-
ledged by him in & deed and the other party sought to prove that
the true consideration was othur than that stated in the desd,

On the authorities I would hold that as the respondents have
alleged and proved that the whole of the consideration, reccipt of
which is acknowledged inthe doed, did not pass, the appeilant is
entitled to produce oral cvidenee in support of her allegations,
and as the court below did not allow her to produce such evidence,
I would remand the case for & fresh trial.

BaNEryl, J.~This was a suit to recover unpaid purchase
money. The plaintiffs executed a sale deed in favour of the
defendant appellant on the 28th of October, 1909, The amount of
consideration for the sale is stated in the sale-deed to be Rs. 40,004,
The plaintiffs state that they have received out of this sum
Rs. 21,726 and that the balance is due. The defendant ntended
that the amount of consideration specified in the sale-deed was
fictitious and that the rcal amount agreed to be paid was that
which the plaintiffs admitted to have received. The question to
be determined is whother, in view of the provisions of section 92
of tho Evidence Act, the defendant appellant iz entitled to pro-
duc. oral cvidence . support of her allegation, ‘

A large number of rulings have been cited by the respective
parties, but I deem it unnecessary to consider and discuss them,
a8 T am of opinion that the matter is concluded by the recent
decision of their Lordships of the Privy Council in Hantf-un-nissa
v. Foizunnissa (1). In that case the plafntiff, who had executed -

() (191) L L. R, 88 AlL, 340,
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a dosument which on the face of it was a sale-deed for Rs. 60,000,
sought to have it cancelled on various grounds and in the
alternative claimed the Rs, 60,000. The defendants alleged that
the transaction was in fact a gift and not a sale as it purported to
be. This Court held that the defendants werc precluded by the
provisions of section 92 of the Evidence Act from proving that the
transaction was diffevent from that which 1t purported to be and
that it was in reality a gift. Their Lordships of the Privy
Council reversed this decision and held that oval evidence could
be given by the defendants to prove the rcal nature of the trans
action. Apparently their Lordships were of opinion that the case
would come within the first proviso to section 92. I am unable
to distinguish the present case from the principle of the ruling
above mentioned. In view of that ruling I must hold that the
appellant is entitled to produce oral evidencu to prove her alle-
gations, As the court below did not permit her to produce such
evidence the case must be remanded to that court.

By e Court,—The order of the Court is that the appeal be -

allowed, the decree of the court below be set aside and the case be
remanded to the court below with divections to re-admit it under
its original number in the register and dispose of it according to
law, after allowing the pariies to adduce such evidence as they
may bring forward. The costs hitherto incurred will be costs in
the cause.
Appeal decreed and cause remunded.
>
Before Mr, Justica Chamier and Mr, Justice Muhammad Rafq.
JAGANNATIH AxD orEEBs (APrricants) v» LACHMAN DAS amn
ANOTHER (OPPOSITE PARTIEG)®

dct No. I1Iof 1907 (Provi. : it dndy section 86 ~Insolvghtee
Question of bond fides of iransfc: Fiae ok Judge nob competent lo
vefer to subordinate court,

Held that u court vxercising insolvenoy jurisdiotion under Act No. III of
1907 has 1o power to ucler lor imguiry to asubordinate court a gquesbtion
aviging undor sockion 86 of the Act as bo whether a xortgugs excouted by an
ingolvent was tond fide or nob,

Iw this case one Lachman Das was adjudicated an msolvenﬁ on
the 8th of December, 1912. He had made a mortgage of hig

.

8Rirst Appoal Mo. 31 of 19i4 {rom an order of E. Nelson ,\’mghb, Disiriei
Judge ol Bareilly; dated the 20th of Juse, 1913
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