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Before Mr. Justice Chamier and My, Justice Mubhammad Rafig.
GUR PRASAD awo ancrger (DerExpanTs) v. THE GORAERHPUR BANK
LIMITED (Prawmrs) a¥p MAJID HUSATN KHTAN AND AROTHER
(DErERDANTS)#

Charge--Fived deposit—Compotence of deposilor {o charge money of fized
deposit in a bonk as security for a loan,

It is compatent §0 a parson who has money with a banking company on
fized deposit, with the assont of such company, if not without ib, to assign to
any person whom he pleases, either absolutely or by wuy of 2 charge, the debt
due or about to become due to him {rom the banking company. Wiiliam
Brandt’s Sons & Co, v. Dunlop Rubber Co., (1) referved to. Aga Mehomed JafFer
Bindanim v. Kocliom Bashee,(2) distinguishad, .

TaE facts of this case were as follows 1

One Majid Husain Khan, who had asumof money in fixed deposit
in the Kayastha Trading and Banking Corporation, Limited,
borrowed money from the Gorakhpur Bank, Limited, and wrote
them a letter by which he gave them a charge on his fixed deposit
with the Kayastha Trading and Banking Corporation. This latter
company, on Majid Husain Khan’s letter being brought to their
notice, assented to the charge, merely stating that the sum in their
possession on behalf of Majid Husain Khan was less than was
stated in Bhe letter. Subsequently certain persons who held a
decree against Majid Husain Khan attached the fixed deposit.
The Bank coming to know of this filed objections, which
were disallowed. They then brought the present suit for a
declaration of their charge on the fixed deposit, The court of
first instance dismissed the suit. The lower appellate court
decreed it. The attaching decree-holders appealed to the High
Court.

Mr. M. L. Agarwale and Munshi Govind Prasad, for the
appellants,

Babu Durga Charan Banerjs and Munshi Jswar Saramn, for
the respondents.

CraMIER and MumAMMAD RAFIQ, JJ.—This appeal arises out
of a suit brought by the first respondent, the Gorakhpur Bank,
Limited, for a declaration that it has a charge on the amount of a

# Second Appeal No, 942 0£ 1918 from a decree of Srish Chondra Basu,
Additional Judge of Gorakhpur, dated the 6th of June, 1913, reversing a deeree
of Hidayat Ali, officiating Subordinrte Judge of Gorakhpur, dnted the 12th
of December, 1912, "

(1) (1906) L. R, A. G454, (2) (1867} L L. R., 25 Cale., 9.
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fixed deposit standing to the credit of the second respondent Majid
Husain Khan in the Kayastha Trading and Banking Corporation,
Limited. The facts are that in May, 1910, Majid Husain Khan
deposited Rs. 8,700 with the Kayastha Trading and Banking
Corporation for three years to bear interest at the rate of 7 per
cent per annum, A receipt in the ordinary form was issued to
him containing in the margin the words * Not transferable.”
Majid Husain Khan in 1911 borrowed Rs. 4,650 from the Gorakh.
pur Bank, Limited, and on that occasion wrote to the Manager of
that Bank a letter which is set out in the judgement of the lower
appellate court. It purports to authorize the Bank, in case the
loan-was not repaid, to recover the amount from the sum for the
time being standing in Majid Husain Khan’s name in fixed deposit
account with the Kayastha Trading ‘and Banking Corporation,
Limited,

The letter sets out the date and number of the fixed deposit
receipt and it is found as a fact that Majid Husain Khan made
over the receipt to the Gorakhpur Bank. On the same day the
Gorakhpur Bank wrote to the Manager of the Kayastha Trading
and Banking Corporation a letter giving notice that they had a
charge on the fixed deposit. The Manager of the latter replied
by a letter of the same date as follows :— Dear sir, with reference
to your (letter) of the 8th instant we beg to let you know that
Majid Husain Khan of Begpur has got only Rs. 5,877 out of his
deposit withus, So we have noted your lien on that amount

- only.” From this it appears that a portion of the sum deposited

had been withdrawn, In May, 1912, that is, a year later, defen-
dants appellants obtained a decree against Majid Husain Khan,
in the execution of which they caused the balance of the fixed
deposit to be attached, The Gorakhpur Bank baving come to
know of this filed objections. The objections were summarily
disallowed and the present suit was then instituted. The court
of first instance held that the Gorakhpur Bank had no charge
upon the amount under attachment. The Subordinate Judge was
apparently of opinion that no one could have a charge on such a
deposit unless he was in possession of it. On appeal the
Additional Judge, Gorakhpur, reversed this decision and held that
a valid charge on the fixed deposit had blen created in favour



YOL. XXXVL] ALDAHABAD SERIES, 509

of the Gorakhpur Bank. In second appeal it is again contended
that it was impossible for the Gorakhpur Bank to have a charge
on this fixed deposit as it was not in possession of the money,
and we were referred to the decision of the Privy Councilin Aga
Mahomed Jaffer Bindanim v. Koolsom Becbee (1). It appears
to us that that case has no bearing whatever on the present case.
In thay case some fixed deposit receipts had been handed over by
a man to his wife shortly before he died. After his death she
claired to be entitled to the amounts mentioned in the receipts,
It was held that it was a case of an incomplete gift, that the effect
of handing over the receipts was not to transfer the debts to the
wife, that she had acquired no title to them, and that at most
the evidence showed that the testator had intended to make a
formal transfer of the deposﬁs to his wife but had dicd before he

was able to doso. In the present case we can see no reason

why it should not be held that there was what .would be called
in England an equitable assignment by way of charge of the
amount of the fixed deposit to the Gorakhpur Bank. The cir-
cumstance that the fixed deposit receipt bears the words * Not
transferable * is immaterial, because it is not suggested that any
charge on the money is claimed by the Kayastha Trading and
Banking Corporation, and the latter distinctly recognized the
right of the Gorakhpur Bank to a charge on the balance of the
deposit. It has been held in many cases that the form of an
assignment of this description is of no importance so long as the
intention#o assign or to make a charge is clear. An agreement
between a debtor and a creditor that the debt shall be paid out
of a specific fund coming to the debtor is a good equitable
assignment. For example, in the case of William Brandt’s Sons
and Compuny v Dunlop Rubber Umpany, Limited (2) some
merchants had agreed with a Bank by whom they were financed
that all goods sold by the merchants should be paid for by a
remittance direct from the purchasers to the Bank, Goods having
been sold by the merchants, the Bank forwarded to the purchasers
notice in -»»;x-itixng' that thas the merchants had made over to the
Bank the right to receive the purchase money and requested the
purchasers tosign an undertaking to remit the purchase money
(1)7(1897) L. L. R., 25 Cale, 0. (2) (1605) L. R., A, O, 454,
69
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to the Bank. It was held that there was a good equitable assign-
ment of the debt to the Bank. It is unnecessary to consider
whether the assignment would have been valid if the Kayastha
Trading and Banking Corporation had refused to recognize the
assignment, for it expressly recognized the assignment. It is
quite clear that, with consent of the Banking Corporation, if not
without it, Majid Husain Khan was entitled to assign to any
person whom he pleased either absolutely or by way of a charge
the debt due or about to become due to him, from the Banking
Corporation. Itseems to us quite clear that in the present case
there was an effective transfer of the debt due to Majid Husain
Khan in favour of the Gorakhpur Bank by way of a charge.
Therefore the Gorakhpur Bank were entitled to a charge on the
fixed deposit as against the attaching creditors. The appeal fails
and is dismissed with costs,
Appeal dismissed.

Byfope Mr, Justice'Chamier and Mr. Justice Muliammad Rafig.
NARAIN DIKSHIT (Derenoant) v. BINAIK BHAT AND ANOTHER (PLAINTIFFRE)®
Civil Procedura Coda (1908), order S LI, rule 4—Appeal—Discretion of court—

Decres basd on ground common to all defendanis—Court nof Lound to set
aside decree as against non-appellant defendani.

‘Where an appellate court veverses & decree in favonr of a plaintiff upon
groands common to all the defendants, it is not bound to set aside the decree
as against a defendant who has not appealed from it. Seshadri v. Erishnan
(1) referred to.

Tur facts of this case were as follows :—

The plaintiff sued to recover Rs. 1,989, on the basis of a
mortgage executed by one Gajadhar deceased (uncle of defendant
No. 1 and grand uncle of defendants Nos, 2and 8). Defendant
No. 1 pleaded that the bond was not genuine and that Gajadhar
was not the manager of the family and had no right to alienate
joint family property. Defendant No. 4, the minor Maharaja of
Ajudhia, pleaded that the piece of land which was alleged to be
Gajadhar’s was endowed property. The first court gave a decree
in favour of the plaintiffs. On appeal by the receiver of the

P—

*® Second Appeal No. 489 of 1913 from a decree of (. A. Paterson, District
Judge of Benares, dated the 10th ¢f December, 1912, modifying a deoree of
Ganga Sahai, Addjtional Subordinate Judge of Benares, dated the 15th of April,
1919,

(1) (1884) L L. .y 8 Madl., 102,



