
ig« APPBLLATB CIVIL.
May, 20, --------------------

Before Sir^Ht'nry Bic%a>rd$, Knight, Chief Justice, and Mr. Justice Tudball,
JAGBSHBI i^Plainhpf) p DURGA PBA3AP SINGH akd othbbs 

(DEB'EETDAHTS).*
Act Fo. V IIo f  1870 {Goart Fees Act], seottoul, clause iv— Court f&e— Suit for

deciatâ ion and consequential relief-—■Valuation far purposes of court fee.
A. prior mortgagee bi'ougb.t a suit Tipoii Kis mortgaga and obtained a final 

decree iot sale to realize Es. 6,818-12-5. A puisne mortgagee of part of the 
propeity ooyered by this deotee, wlio liad not been made a party to the prior 
mortgagee’ s suit, sixbseijtiently brought a suit against the prior mortgagee 
asking, first, for a declaration that the defendant was not entitled to bring to 
sale in execution of Ms decree the property comprised in the plaintiff’ s mort­
gage, and, secoadly, for an injunction restraining the defendant from bringing 
thd Si'̂ id property to sale. The first relief was valued at the amount of the 
(jjicndiiu'/? djc>::o, namely, 6,8lB-12-5, and a court feo of Bs. 10 was paid in 
respect of it. The second rtdiei was valued at Es. 100 only and a court fee of 
Ea. 7-8-0 was paid.

HeldilaAt the plaintifi was bound to pay an ad ValorBm fee on the amount 
at which the suit was valued, namely, on Es. 6,818-12-5.

This was a reference made by the taxing officer of the Court 
in respect of the court fee payable by the plaintiff appellant in 
a pending first appeal in respect of both the plaint and the 
memorandum of appeal. The facts which gave rise to the 
reference are thus stated in the taxing officer’s order :—

“ The plaitttiff is the subsequent; mortgagee of certain property under a 
mortgage deed, dated fehe 22nd of Januai-y, 1900, executed by defendant No. 3, 
who had previously mortgaged the same property along with other property to 
defendant No, SI under three mortgage deeds, dated the 10th of Jun ,̂ 1895, the 
Srd o! October, 1895, and the 21st of December, 1896. Defendant No. 1, alleging 
himself to be the owner of the amouat due on thoS'.i mortgage deeds obtained on 
the 15th of July, 1910, a decree under order XXXIV, rule 4, of the Code of Oivil 
Procedure in the court of the Subordinate Judge of Benares. Subsequently,

- on the 3rd of August, 1S13, he obtained in the same court a final decree under 
ovdcc XXXIV, rule 5, of the Oodaof Oivil Procedure.

“ The plaiatifi alleged that ehe was not made a party to tliB suit brought by 
d.iJ'endaut No. 1 and prayed for tha following two reliefs s—(1) It may be 
declared by the eonrt that defendant No, 1  has no right to bring to sale the 
property mortgaged to the plaintiff detailed in the plaint in execution, of the 
final decree obtained by d'̂ fc:’idar,t No, 1 cp. the 3rd of August, 1912, and that tha 
said decree is not bindii'.jf on'..lio (2) An injunction may bo issnod
to defendiant No. 1 prohibiting him from taking oat exscui-ioa of the final deorco 

“ against the property mentioned in the plaint.  ̂ Belief (1 ) was valued at

* Stamp refeienoe in F. A. No* 204 of 19jl8,
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R=!. 6,818-12-5, the amount of the decree sought to be set aside, and a fixed fee of 
Bs. 10 was paid thereon under article 17, clause iii, soliedule II, of the Cbart 
Fees Act, The second relief was valued at Rs. 100, and an ad valorem court fee 
of Bs. 7-8 was paid thereon. In the defence set up by defendant No. 1 it ■ was 
contended that the court fee on the relief No. 2 was insufficient, and that the 

, value of that relief should be fixed at an amount eg;ual to the amotmt of the 
final decree passed on th.e 3rd of August, 1312. The court below framed an issue 
as follows ‘Is the suit for an injunction properly valued; 'if not, whafc amount 
is payable as additional court fee ?’ The court below, following a full Bench 
ruling of this Court Jogal Kishor y. Tale Sifigh (1), held that the court must 
accept the valuation put by the plaintiff upon suoli relief under section 7, article 
iv, clause {d) of the Court Fees Act. The court, therefore, held that the plaint 
was sufficiently stamped. Against that decree, the plaintiff’ s auit having been 
dismissed on other grounds, the plaintiff has preferred this appeal paying a 
court fee of Bs. 17-8, on the plaint. The stamp reporter contends in a full 
report that an ad valorem court fee of Bs. 355 is payable both in the lower 
court and in this Court, and that there is, therefore, a defloiency of Bs. 675 vrhich 
must be made good by the plaintiff appellant, Rs. 337-8 ia this OouEt, and 
Bs. 3S7-8 for th.e lower court. The learned counsel for the plaintiff appellant 
does not admit the correctness of the report, and states that the lower court’s 
decision as regards the valuation of the plaint was correct. He also ootttends 
that if any further action has to be taken under section 12 of the Gourb Fees 
Act, it must be taken by the Bench hearing the appeal. As in this case there 
ii a defloiency for the lower court this course wiU be taken in aocordanoe with 
the provisions of the Court Fees Act. As regards the point at issue, the whole 
question was dealt with by mo in my report, dated Jhe 14th of May, 1913, in 
P. A. No, 187 of 1912, The Secretary o f State for India in  Gouncil v. Kafihi Lai. 
As, however, in that appeal the objection raised to the office report was subse­
quently withdrawn, the question was not decided. In Musammat BiU Umatul 
Batul V. Musammat Wanji Koer (2) it was held that the proper valuation 
of such relief by way of injunction was not necessarily the amount at which 
the plaintiS valued the relief, but that, if it is establislied that the valuation 
is improper, it is open to the court to determine such question and to take 
action under order VII, rule 11, of the Code of Civil Procedure. This ruling 
is, however, at variance with the Full Bench ruling of this Court referred to above, 
but, as mentioned by me in my report of the 4th of May, 1913, in P. A- No. 187 
of 1912,1 based my reason for believing that there is a deficieneyof court fee 
in th.is case both in this Court and the lower court on another ground. The 
rulings on which I  rely are:— Har% Swnker Dutt v. Kali Kumar Fatra  (S) 
and Eaj Krishna Dey v. Bipin Behari Dey (4). In the appofi.1 before this Court 
the valuation of the suit for purposes of jui-IiSdiction is Fas. G,918-12, and it 
appears to me that uudec section S of the Buits Ynluation Act, No. VII o£ 1337, 
where it is laid dô Yn that in a suit under section 7, clausa iv, of the Court 
Fees Act the value as determinable for the computation of court foes and the 
value for purposes of jurisdiction shall bo the same nnd court fee must be paid

(1 ) (1883) I. L. R., 4> Ali.  ̂320. (3) 1905) I, L. R., 32 Calc., 734„
(2) (1907) 1 1 0. W. N„ 705. (4) (1912) I. L. B., 40 Calc, 245.
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1914 on Bs. 6,918-12 both in the lower court and in this Court, befng the valuation 
put by the plaintiff foK purposes of jurisdiotion.i I may add that the Suits 
Valuation Act came into opeiration five years after the full Bench ruling of this 
Court meationed above was passed. Lay before the Bench hearing the appeal 
for orders.”

Babu Fiari Lai BaTierji, for the appellant.
The question that arises in this case is whether the plaintiff 

was or was not entitled to value for the purposes of court fees 
his relief at Es. 100 as he did. Under the provisions of the Court 
Fees Act in a suit for an injunction where consequential relief 
is asked for the valuation for the purpose of court fees will be 
the valuation which the plaintiff put upon the relief in the plaint, 
and it was settled law in this Court that it was open to the 
plaintifi to put any valuation he liked on the relief. The Full 
Bench case Jogal Kishor v. Tale Singh (1) is decisive on the 
point. The provisions of the Suits Valuation Act relied upon 
by the taxing officer do not in any way nullify the effect of the 
full Bench ruling. All that that section provides is that the 
valuation for the purpose of jurisdiction in certain class of cases 
shall be the same as valuation for the purpose of court fees, 
which latter is to be determined according to the provisions of 
the Court Fees Act. In other words, the valuation for the 
purpose of court fees is to be determined first according to the 
rules provided for in the Court Fees Act, and when such valu* 
ation is so determined the same figure is to be put down as the 
valuation for jurisdictional purposes. What has to be determined 
first is the valuation for the purpose of court fees. As that the 
plaintiff is the sole judge, and when once the plaintiff has deter­
mined thafc, the valuation for jurisdictional purposes follows as a 
matter of course. This section of the Suits Valuation Act does 
not provide that the valuation for jurisdictional purpose is to be 
determined first and that for the court fees after, but provides 
"ust the reverse.

Mr. A. M. Byve8, for the Board of Revenue, was not called 
upon to reply.

TtTDBALL, J.— This is a question as to the amount of court fee 
which the plaintiff appellant is bound to pay both upon the memo­
randum of appeal in this Court and on her plaint in the court 

(1) (1882)I.L,B.;4A1I.,820.
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below. The plaintiff ia the subsequent mortgagee of certain, pro­
perty. A  final decree for sale was obtained by a prior mortgagee 
of certain property including that which had been morbgaged to 
the plaintiff. To that suit the plaintiff was not a party. She has 
now brought a suit against the prior mortgagee and has asked for 
the following two reliefs; first, that it may be declared by the 
court that the defendant No. 1 has no right to bring to sale the 
property mortgaged to the plaintiff, detailed in the plaint, in ex- 
eciution of a final decree obtained on the 3rd of August, 1A12, and 
that the said decree is not binding upon the plaintiff; secondly, 
that an injunction may be issued to the defendant No. 1 pro­
hibiting him from taking out execution of the final decree against 
the property mentioned in the plaint. The first relief was valued 
by the plaintiff in her plaint at Rs. 6,818-12, the amount of the 
decree sought to be set aside. The second relief was valued at 
Rs. 100. On the first relief the plaintiff paid a court fee of only 
Rs. 10, which is the coarfc fee payable on a relief asking for a 
simple declaration. On the second relief she paid a court; fee of 
Bs. 7-8, According to the report of the stamp officer an ad va­
lorem court fee was payable by the plaintiff both in the courts 
below and in this Court on the total sum of Rs. 6,918-12, the 
value placed upon the reliefs by the plaintiff herself. It seems 
to me that there is no doubt whatsoever in this matter in view of 
the clear language of section 7, clause iy, of the Court Fees Act. 
The plaintiff’s suit is really one to obtain a declaratory decree, 
where cormequential relief is prayed, According to the terms of 
the section she must pay an ad valorem court fee according to the 
amount at which the relief sought is valued in the plaint or me­
morandum of appeal. The section says :— “ In all such suits the 
plaintiff shall state the amount at which he values the relief 
sought.” In the present case the plaintiff has clearly valued the 
two reliefs at Bs. 6,918-12, and an ad valorem court fee is payable 
on that amount both for the court below and in this Court.

The question as to whether or not the plaintiff can put} an 
arbitrary and fictitious valuation on the relief which he seeks, 
does not in my opinion arise in the present case at all, and it is 
really unnecessary to express an opinion on it. All I  say ia 
that I have considerable doubt as to whether he k  entitled to put
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191^ on ifc a fictitious value and aot the correct and proper value which 
is known to him.

The plaintiff will have to pay court fees for the court below 
and for this Court in accordance with the calculation in the stamp 
officer’s report.

Richards, 0. J.— I concur. It is quite clear that under the 
provisions of section 7, clause iv, the plaintiff has to pay an ad 
valorem court fee according to the amount at which the relief 
sought is valued. In the present case the relief sought is valued 
at Rs. 6,918-12. Mr. Piari Lal^Banerji in the course of his argu­
ment seemed to suggest that it was an oversight on the part of the 
plaintiff in valuing the relief at the amounts she did, and that it 
would have been quite open to her to have valued it at a much 
smaller sum. He seemed to me almost to suggest that we might 
treat the plaint as if a nominal valuation had been the value 
stated instead of Rs. 6,000 odd. I cannot at all agree to any such 
contention. Section 7 says that the ad valorem court fee shall be 
paid according to the amount at which the relief sought is valued 
in the plaint or memorandum of appeal. In all such suits the 
plaintifi shall state the amount at which he values the relief 
sought.” It seems to me that the proper meaning to be attached 
to the latter words is that the plaintiff shall truly state the amount 
at which he values the relief sought, and that it cannot mean that 
a plaintiff is entitled to put in a fictitious value when the relief is 
capable of valuation. That this is not a mere matter of form 
becomes apparent when one considers that the valuation affects 
the jurisdiction and decides the court by which the case is to be 
tried. Obviously a defendant has a right that a case of great 
importance in which a large- amount is involved should go before 
the tribunal in the first instance to which such cases ought ordi­
narily to go and not to any inferior court. I agree in the order 
proposed by my learned colleague.

By THE OouiRT,—We allow the plaintiff appellant two months 
to make good the deficiency for the court below and for this Court, 
namely, Rs. 6T5.


