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Befors SirdHenry Richards, Knight, Chief Justice, and Mr. Justice Tudball,
JAGESHRA (Pramirrr) v DURGA PRASAD SINGH axp oTEsERS
(DErENDARTE)*

Aot No. VII of 1870 (Court Fess Act), sectwonT, clause iw——Court fee—mSust for
declaration and consequential relief— Valuation for purposes of court fee.

A prior mortgagea brought & suit upon his mortgage and obfained & final
decree for sale to realize Rs, 6,818-12-5. A puisne mortgagee of part of the
property covered by this decres, who had not been made a party to the prior
mortgages’s suit, subsequently brought & suit against the prior mortgages
asking, first, for a declaration that the defendant was not entitled to bring to
sale in execubion of his decree the property comprised in the plaintiff’s mort-
gage, and, secondly, for an injunction restraining the defendant from bringing
the said propevby to sale, The first relief was valued ab the amount of the
d.afendnwe’ s deevie, namely, Rs. 6,818-12-5, and a court fes of Rs. 10 was paid in
respech of it.  The second relief was valued at Rs. 100 only and a court fee of
Rs. 7-8-0 was paid.

Held that the plaintiff was bound to pay an ad valorem fee on the amount
at which the suit was valued, namely, on Rs. 6,818-12.3, ‘

Tais was a reference made by the taxing officer of the Court
in respect of the court fee payable by the plaintiff appellant in
a pending first appeal in respect of both the plaint and the
memorandum of appeal. The facts which gave rise to the
reference are thus stated in the taxing officer’s order :w—

«The plaintiff is the subsequent mortgageeof certain property under a
mortgage deed, dated the 22nd of January, 1900, executed by defendant No. 8§,
whohad previously mortgaged the same property along with other property to
defendant No, 3 under three mortgige deeds, dated the 10th of Jung, 1895, the
8rd of October, 1895, and the 21st of Deseraber, 1896, Defendant No. 1, alleging
himself to be theowner of the amouat due on bhoss mortgage deeds obtained on
the 15th of July, 1910, » decree undasr order XXXIV, rule 4, of the Code of Civil
Procedure in the court of the Subordinate Judge of Bénaves. Subsequently,

-.on the 8rd of August, 1912, he obtained in the samoc court a final decree under
order XXXIV, rule 5, of the Code of Qivil Procedure,

“« The plaintiff alleged that she was not made a parby to the suib brought by
delendant No. 1 and prayed for the following two reliefs ;—(1) It may be
declared by the court that defendant No, 1 has no right to bring to sale the
property mortgaged to the plaintifi detailed in the plaint in execution of the
final decree obtained by d~fendant Mo, 1 on the 3rd of August, 1912, and that the
said decres is nob bindinyg vyon the pisiuiitl, (2) An injunction may be issuod
fo defendant No. 1 prohibiting him from taking oul execution of the Anal deores

“ against the property mentioned in the plaint. . Relief (1) was valued ab

® Btarap reference in . A, No. 204 of 1918,
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R<. 6,818-125, the amount of the deoree sought to be set aside, and a fixed fee of
Rs. 10 was paid thereon under article 17, clauseiii, sohedule I, of the Court
Fees Act, The second relief was valued at Rs. 100, and an ad valorem court fee
of Rs, 7-8 was paid thereon. In the defence set up by defendant No. 1 it was
contended that the court feeon the relief No. 2 was insufficient, and that the
_value of that relief should bs fixed atb an amount equalto the amountof the
final decree passed on the 8rd of August, 1912. The court below framed an issue
ag follows :—‘Is the suib for an injunction properly valued ;'if nof, what amount
is payable as additional court fee 27 The court below, following a full Bench
ruling of this Court Jogal Kishor v. Tale Singh (1), held that the court must
accept the valuation put by the plaintiff upon such relief under seotion 7, article
iv, clause {d) of the Court Fees Act. The oourt, therefore, held that the plaint
was sufficiently stamped, Against that decree, the plaintifi’s suit baving been
dismissed on other geounds, the plaintiff has preferred thisappeal paying a
court fee of Bs, 17-8, on the plint, The stamp reporter contends in a full
report that an ad valorem court fee of Rs. 855 is payable both in the lower
court and in this Gourt, and that There is, therefore, & deficiency of Rs. 675 which
must be mads good by the plaintiff appellant, Rs. 337-8 in this Court, and
Rs, 837-8 for the lower court. The learned counsel for the plaintiff appellant
does not admit the correctness of the report, and states that the lowar court’s
decision as regards the valuation of the plaint was correct, He also ocontends
that if any further action has to be taken under section 12 of the Court Fees
Aoct, it must be taken by the Bench hearing the appeal. Asin this case there
iga deficiency for the lower court this course will be taken in accordamos with
the provisions of the Court Fees Act. As regards the point at issue, the whols
question was dealt with by me in my report, dated the 14th of May, 1918, in
PF. A, No. 187 of 1912, The Secrefary of Stals for India in Council v. Kanhi Lal.
As, however, in that appeal the objeotion raised to the office report was subse-
quently withdrawn, the question was not decided. In Musammat Bibi Umalul
Batul v. Musammat Nanji EKoer (2) it was held that the proper valuation
of such relief by way of injunction was nob necessarily the amount at which
the plainti¥ valued the relief, but thab, if it is established that the valuation
ig improper, itis open to the court to determine such question and totalke
action under order VII, rule 11, of the Codeof Oivil Procedure. Thiz ruling
i8, however, ab variance with the Full Bench ruling of this Court referred to abovs,
but, as mentioned by me in my report of the4th of May, 1913, in P\ A. No. 187
0£1919, I baged my reagon for believing that there is a deficlency of court fee
in this cage both in this CQourt and the lower court om another ground. The
rulings on which I rely ave:—Haré Sanker Dutt v. Eali Kumar Patra (3)
and Raj Krishha Dey v, Bipin Behari Dey (4). Tn the appes! before this Courd
the valuation of the suit for purposes of jurisdiction is s. 6,918-12, and it
appears to me bhat under seetion 8 of the Buits Valuntion Act, No. VITof 1687,
where it islaid down that in a suii under section 7, clauxe iv, of the Court
Fees Act the value as determinable for the compubation of court feesand the
valus for purposes of jurizdiction shall bo the same and court fee must be paid
(1) (1882) I T R, 4 ALI2 820, (3) 1905) I, L. R., 32 Calc,, T84,
(2) (1907) 11 O. W, I¥,, 705, (4) (1912) T. L. R, 4G Calo., 245,
68
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on Bs. 6,918-12 both in the lower court and in this Qourt, being the valuation
pub by the plaintiff for purposes of jurisdiotion.? T may add that the Suits
Valuation Act came into operation five years after the full Bench ruling of this
Court mentioned above was passed. Lay before the Bench hearing the appeal
for orders.”

Babu Piari Lal Bamerji, for the appellant.

The question that arises in this case is whether the plaintiff
was or was not entitled to value for the purposes of court fees
his relief at Rs. 100 as he did, Under the provisions of the Court
Fees Act in a suit for an injunction where consequential relief
is asked for the valuation for the purpose of court fees will be
the valuation which the plaintiff put upon the relief in the plaint,
and it was settled law in this Court that it was open to the
plaintiff to put any valuation he liked on the relief. The Full
Bench case Jogal Kishor v. Tale Singh (1) is decisive on the
point. The provisions of the Suits Valuation Act relied upon
by the taxing officer do not in any way nullify the effect of the
full Bench ruling. All that that section provides is that the
valuation for the purpose of jurisdiction in certain class of cases
shall be the same as valuation for the purpose of court fees,
which latter isto be determined according to the provisions of
the Court Fees Act. In other words, the valuation for the
purpose of court feesis to be determined first according to the
rules provided forin the Court Fees Act,and when such valu-
ation is so determined the same figure is to be put down as the
valuation for jurisdictional purposes. What has to be determined
first is the valuation for the purpose of court fees. As tp that the
plaintiff is the sole judge, and when once the plaintiff has deter-
mined that, the valuation for jurisdictional purposes follows as a
matter of course. This section of the Suits Valuation Act does
not provide that the valuation for jurisdictional purpose is to be
determined first and that for the court fees after, but provides
ush the roverse.

Mr., A. E. Ryves, for the Board of Revenue, was not called
upon to reply.

TubsaLL, J,—This is a question as to the amount of court fee
which the plaintiff appellant is bound to pay both upon the memo-
randum of appeal in this Court and on her plaint in the court

) (1) (1882) I I, R. /4 Au.f 840,
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below. The plaintiff is the subsequent mortgagee of certain pro-
perty. A final decree for sale was obtained by a prior mortgagee
of certain property including that which had been morigaged to
the plaintiff. To that suit the plaintiff was not a party. She has
now brought a suib against the prior mortgagee and has asked for
the following two reliefs; first, thatit may be declared by the
court that the defendant No, 1 has no right to bring to sale the
property mortgaged to the plaintiff, detailed in the plaint,in ex-
ecution of a final decree obtained on the 8rd of August, 1912, and
that the said decree is not binding upon the plaintiff; secondly,
that an injunction may be issued to the defendant No. 1 pro-
hibiting him from taking out execution of the final decree against
the property mentioned in the plaint. The first relief was valued
by the plaintitt in her plaint at Rs. 6,818-12, the amount of the
" decree sought to be set aside, The second relief was valued at
Rs. 100. On the first relief the plaintitf paid a court fee of only
Rs. 10, which is the court fee payable onm a relief asking for &
simple declaration, - On the second relief she paid a court fee of
Rs. 7-8. According to the report of the stamp officer an ad va-
lorem court fee was payable by the plaintiff both in the court
below and in this Court on the total sum of Rs. 6,918-12, the
value placed upon the reliefs by the plaintiff herself. It seems
to me that there is no doubt whatsoever in this matter in view of
the clear language of section 7, clause iv, of the Court Fees Act.
The plaintiff’s suit is really one to obtain a declaratory decree,
where consequential relief is prayed, According to the terms of
the section she must pay an ad valorem court fee according to the
amount at which the relief sought is valued in the plaint or me-
morandum of appeal. The section says:—“In all such suits the
plaintiff shall state the amount at which he wvalues the relief
gought.” In the present case the plaintitf has clearly valued the
two reliefs ab Rs. 6,918-12, and an ad valorsm court fee is payable
on that amount both for the court below snd in this Court. ‘
The question as to whether or not the plaintiff can put an
arbitrary and fictitious valuation on the relief which he seeks,
does not in my opinion arise in the present case st all, and it is
really unnecessary to express an opinion onit All I can say is
that I have considerable doubt as to whether he is entitled to put
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on it a fictitious valueand not the correct and proper value which
is known to him,

The plaintiff will have to pay court fees for the court below
and for this Court in accordance with the calculation in the stamp
officer’s report.

Ricrarps, C. J.—I concur. It is quite clear that under the
provisions of section 7, clauseiv, the plaintiff has to pay an ad
valorem court fee according to the amount at which the relief
sought is valued. In the present case the relief sought is valued
at Rs, 6,918-12. Mr. Piari Lal Baneryi in the course of his argu-
ment seemed to suggest that it was an oversight on the part of the
plaintiff in valuing the relief at the amounts she did, and that it
would have been quite open to her to have valued it at a much
smaller sum, He seemed to me almost to suggest that we might
treat the plaint as if a nominal valuation had been the value
stated instead of Rs. 6,000 odd. I cannot at all agree to any such
contention. Section 7 says that the ad valorem court fee shall be
paid “ according to the amount at which the relief sought is valued
in the plaint or memorandum of appeal. In all such suits the
plaintiff shall state the amount at which he values the relief
sought.” It seems to me that the proper meaning to be attached
to the latter words is that the plaintiff shall truly state the amount
at which he values the relief sought, and that it cannot mean that
a plaintiff is entitled to put in a fictitious value when the relief ig
capable of valuation, That this is not a mere matter of form
becomes apparent when one considers that the valuatiop affects
the jurisdiction and decides the court by which the case is to be
tried. Obviously a defendant has a right that a case of great
importance in which a large. amount is involved should go before
the tribunal in the first instance to which such cases ought ordi-
narily to go and not to any inferior court. I agreein the order
proposed by my learned colleague,

- By toE CouRt,~—We allow the plaintiff appellant two months

to make good the deficiency for the court below and for this Court,
namely, Rs. 675, ‘



