
1914 Narain. The prosecution examined three witnesses in support; of
charge and the accused gave evidence to show that he bore a 

I}- good character. The jury returned a unanimous verdict of not
guilty. The learned Sessions Judge, being of opinion that the 
verdict of the jury was flagrantly in opposition to the evidence in 
the case and was perverse, did not accept it and has submitted the 
case to this Court under section 307, clause (1), of the Code of 
Criminal Procedure. We find on a perusal of the record that, after 
the first two witnesses for the prosecution had been examined, it 
was discovered that one of the jurors was deaf and had not follow­
ed the trial at all. He was discharged and another juror was 
added. The learned Sessions Judge did not commence anuw the 
trial of Narain, but called up the first two witnesses for the 
prosecution and had their statements read out to them and they 
admitted that their evidence which they had heard was correct. 
The trial then proceeded and other witnesses were examined for 
prosecution and for the defence. Apart from the question whether 
the verdict of the jury is perverse or not, we find that the trial 

before the learned Sessions Judge has been defective in view of the 
provisions of section 282 of the Code of Criminal Procedure. It 
was not open to the learned Sessions Judge to merely read over the 
statements of the first two witnesses and obtain their admissions 
to validate the trial where one of the jurors had been discharged 
and replaced by a new Juror, We therefore direct that Narain 
be retried before another jury according to law.

Retrial ord^ed.
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APPELLATE GIYIL,
Before Mr. Justice Tudball and Mr, Justice Piggott.

18. MUHAMMAD HUSAIN ( D e o e b e - h o l b b e ) o. INAYAT HUSAIN I k d  a h o x h ib

( J  UDaiiMENT-DBBrOES).*

Execution of decree— Limitation-^Aoi No. IX  of 1908 (Indian Limitation Aet) ,  
scheduU I, article 182—Application in accordance with law^Judgement-deUor 
missing.

A 3eors8 for sale on a morigage executed by A was passed againsfe A fwlio 
was reported to be missing at the time) and aga,inst B, 0, D and E, who waro

•Seoond Appeal No. 1293 of 1913 Itom si dL’crea of II ima Das, oiJici,T.ting first 
Afidiiiioaal Babordinate Judge of Agra, dated the 2nd of July, 1913, confirming a 
asosea of E l̂eiiiwaE Nath Has, Muasif oi dated fcĥ  Sjd ot
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in possession of tie mortgaged property and were the heirs presumptiva of A, 
Jointly. 5ekZfcb.at, in. tlie absanoe of any evidence that A was dead, an 
application for execution of this decree against A alona was an applioat.ion in 
accordano3 with law within the meaaing ol article 182 of the first schedule to 
the Indian Limitation Act, 1908,

The facts of this case were briefly as follows
One Mahmud Husain obtained a decree for sale upon a 

mortgage executed by Ewaz Husain, against the mortgagor, and, 
inasmuch as the mortgagor was missing at the time of suit, against 
four other persons who were his heirs presumptive and were in 
possession of the mortgaged property. The decree was a joint 
decree against all five defendants. The dccree-holder applied for 
execution as against Ewaz Husain alone and brought part of the 
mortgaged property to sale. But the other defendants filed 
objections and in appeal their objections were allowed and the 
execution proceedings set aside. On a second application for 
execution being made by the decree-holder, it was found by the 
Court of first instance, and this finding was upheld on appeal, that 
the application was ti.'uc-biu-red becauso the first application was 
not an “ application in accordance with law ” and also because the 
decision on that application was res judicata. The decree-holder 
appealed to the High Court.

Maulvi Shafi-uz-zaman, for the appellant.
The Hon’ble Dr. Tej Bahadur Sapru, for the respondents.
Tudball and Piggott JJ,— This is a second appeal arising 

out of execution proceedings. The decree-holder Mahmud 
Husain, ,on the 5th of April, 1909, obtained a preliminary decree 
for sale against five persons. These five persons were Ewaz 
Husain, Inayab Husain, Farzand Husain, Hadi Husain and 
Mahmud Husain. The mortgage deed, the basis of his claim, 
had been executed by Ewaz Husain alone. The suit originally 
was instituted against him alone, but apparently, as his where­
abouts could not be traced, and as the other four persons were 
actually ho!dirig po’ soŝ ion. of the property and moreoyor were his 
heirs, the decrce-holder made them parties to the suit, and his 
claim was do''rocd nx parte as against Ewaz Husain and on contest 
as against the other four defendants. On the 18:h of December,
1909, the final decree for sale was passed. On the 14th of January,
1910, i.e., within one y$ar of the final decree, the decree-holder 
applied for execution of his decree, and in the necessary column he

1914

Muhammad
H u b aik

V .
I n a t a t

H u s a i s .
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1914 entered all the names of the judgement-debtors and he asked to 
have his decree executed as against Ewaz Husain. For some 
reason which we are unable to understand, the court directed 
notice to issue to Ewaz Husain. That was returned by the serving 
officer ivith a report to the effect that Ewaz Husain refused to 
accept service. Part of the property was put up to auction, sold, 
and purchased by the decree-holder. Thereupon some of the other 
judgement-debtors filed objections to the sale and asked to have it 
set aside. Their application was first rejected, but on appeal the 
learned District Judge accepted the application and set aside the 
sale on the ground that the notice of the application for execution 
had not been given to the appellants before him. On the 10th of 
January, 1913, the present application for cxccution was made and 
that application has been r^je '.ted by boi:l'. i-.he courts below on the 
ground that it is barred by limitation. Both the courts have held 
that the application of the 14bh of January, 1910, i.e., the first 
application for execution as against Ewaz Husain, was notan 
application made in accordance with law and therefore did not 
operate to save the bar of limitation, and as the present application 
has been made more than three years from the date of the final 
decree, it is barred by limitation. The two grounds on which the 
courts below have come to this conclusion are, first of all that the 
application of the 14th of January, 1910, was not in accordance 
with law, in that it had been made against a man who was missing 
at the date of the application, and, secondly, they have held that 
it is res judiccbta between the parties, that the first application 
for execution was nofc in accordance with law by reason of the 
decision of the District Judge mentioned above in that he set aside 
the sale of the property. The courts below have not found that 
Ewaz Husain was dead on the 14th of January, 1910. They have 
come to the conclusion that he has been missing for a large 
number of years, but there is no evidence on the record to show 
that he is dead or that he was dead on the date of the farmer 
application. Our attention has been called to a decision of this 
Court in which it has been held that an application for execution 
made as against a deceased person is not an application in 
accordance with law. It is argued that, equally so, an application 
for execution made against a man ’ivhoie -(Vheraabouts are unknown
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is bad ia law. With this argument we find it impossible to agree. 
Until a judgement-debtor is dead it is impossible to bring upon the 
record his heirs. Tiie bare fact that a man’s whereabouts are 
not known is not sufficient to deprive the decree-holder of the 
fruits of his decree, and we know of nothing in law which would 
make an application for execution as against him an invalid 
application.

With regard to the plea of res judicata an examination of 
the District Judge’s judgement will show that he nowhere held aa 
between the parties that the application of the 14th of January,
1910, was not in accordance with law. The basis of his judgement 
setting aside the sale was the fact that no notice was issued to the 
appellant before him. The point is clearly not res judicata 
between the parties. In view also of the first portion of explana­
tion No. 2 attached to article 182 of the Limitation Act, the decree 
having been a joint one against Ewaz Hiisain and the other 
judgement-debtors, the application of the 14th of January, 1910, 
was a good application and was made in accordance with law. The 
present application is made within three years of that date and 
is therefore not barred by limitation. We allow the appeal, set 
aside the orders of the courts below, and remand the case through 
the lower appellate court to the first court with directions to 
restore the case to its original number and to proceed to dispose 
of it according to law. The appellants will have their costs in this 
Court and in the courts below.

A p p e a l a ilow ed i

REYISIONAL OBIMINAL.

Before Mr. Justice FiggoU.
EMPBBOB V, MEHAB OHAND ahd ahotehb.*

Orimiml Procedure Oode, section 4,25—-Sentence- Alteration of sentence whether 
amounting to an enhancement or not.

A Magistrate oa coxiYictioa. imclor section 379 of the ladiaa Panal Ooda 
seatenced tha aooased to oiid monbli’ 3 rigorous imprisoiuneiit and a fine of 
Bs. 5 each and in oase of default in payment of tha fine/to one week^s furthes 
iinprisoamoi.it. Tho District Magistrate on appeal by tlie accased altered tha 
sentence to one of throe days’ Impiisonmcat and a fine of Es. 100, and in default 
of payment of fine, to a further imprisoniaent of one month, E&ld that in the

* Criminal Beferdnoe No. 321 of 1914.
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