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We allow tite appeal, set aside the decree of this Court and also
of the lower appellate court, and remand the case to the court of
first instance with directions to proceed to hear the evidence for
the defence and to decids the case according to law. The Court
will be entitled, after hearing the defendant’s evidence, if it thinks
it necessary so to do, to hear any further evidence which the
parties may adduce, Costs here and heretofore, including both
hearings in this Court, will be costs in the cause.

Appeal decreed and cause 7*e'mand,ed

e ecmto——

REVISIONAL CRIMINAL,

Before Mr, Justice Muhammad Rafig and Mr. Justics Piggofl.
EMPEROR v, NARAIN.#

Oriminal Prosedure Code, section 282——Jury—Juror discharged during trial
and fresh juror substituted—Drial not recommenced—Invalidity of proceed-
#7gs.

On atrial bya jucy, after two witnesses jhad besn examined, one of the
jurors was discovered to be deaf and was discharged and another juror sworn
in his place, The trial, howsver, was nob comumenced afresh, but the
evidenoce given by the two witnesses was read over to and admisted by them.
Held thatb this procedure was madmissible and the trial go held invalid,

Twis was areference under section 307, clause (1), of the
Code of Criminal Procedure made by the Sessions Judge of
Benaves, who had disagreed with the finding of & jury ina trial
on a charge of thett. It was, however, brought to the notice of
the High Court that during the triai, one of the jurors had been
discharged on account of his deafness and a new juror substituted,
and further that the trial had not, on this, been recommenced, but
the evidence of the witnesses already examined had merely been
read over to and admitted by them in the presence of the mew
juror.

The Assistant Government Advocate, (Mr. R. Malcomson,),
for the Crown.

Munshi Harnandan Prasad, for the opposite party. -

MuuaMMaDp RariQ and Piceort, JJ.—This isa reference by
the learned Sessions Judge of Benaves under section 807, clatise
-(1), of the Code of Criminal Procedure. It seems vhat one Naraln
was tried in the court of the iesrned Sessions Judge with the help

of jury on a charge of theft. The charge was denied by
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Narain. The prosecution examined three witnesses in support of
the charge and the accused gave evidence to show that he bore a
good character. The jury returneda unanimous verdict of mnot
guilty. The learned Sessions Judge, being of opinion that the
verdict of the jury was flagrantly in opposition to the evidence in
the case and was perverse, did not a.ccept it and has submitted the
case to this Court under section 307, clause (1), of the Code of
Criminal Procedure. We find on & perusal of the record that, after
the first two witnesses for the prosecution had been examined, it
was discovered that one of the jurors was deaf and had not follow-
ed the trial at all. He was discharged and another juror was
added. The learned Sessions Judge didnot commence anvw the
trial of Narain, but called up the first two witnesses for the
prosecution and had their siatements read out to them and they
admitbed that their evidence which they had heard was correct,
The trial then proceeded and other witnesses were examined for
prosecution and for the defence, Apart from the question whether
the verdict of the jury is perverse or not, we find that the trial
before the learned Sessions Judge has been defective in view of the
provisions of section 282 of the Code of Criminal Procedure. It
was not open to the learned Sessions Judgeto merely read over the
statements of thefirst two witnesses and obtain their admissions
tovalidate the trial where one of the jurors had been discharged
and replaced by a new juror. We therefore direct that Narain
be retried before another jury according to law,
Retrial ordgred.

APPELLATE CIVIL.

Before Mr. Justice Tudball and Mr, Justice Piggoti,
MUHAMMAD HUSAIN (Deormn-gOLDER) 9. INAYAT HUSAIN AND ANoTHER
{J UDGEMENT-DEBTORS).*

Bxgeution of decreg~~—Limitation—-dct No, IX of 1908 (Indian Limitation dot '),
scheduls I, article 182 — dpplication in accordance with law-—Judgement-deblor
missing.

A decres for sale on & mortgage executed by A was passed against A (who
was reporbied fto be missing ab the time) and against B, G, D and B, who were

*Second Appeal No. 1293 of 1813 [rom a decres of 1 unn Das, ofliciating m,—r“
Additional Bubordinate Judge of Agra, dated the 2nd of July, 1913, confirming

deoreo of Kanleshwar Nath Rae, Munsif of Bxﬂandshaht, dated the Srd of
- April, 1918,



