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If wo sesume that there was no right of pre-emption based
either on custom or agreement, we see 1o reason to differ from the
view taken by the court below that the plaintiff had a right under
the Muhammadan law and duly performed the formalities required
by that law. It has been argued on behalf of the appellant that
the plaintiff having set up a custom of pre-emption and ab the same
time claimed under the Muhammadan law her suit must fail,
and reliance was placed on the case of Muhammad Salim v.
Sadar-ud-din Beg(1). Wehave already stated that in our opinion
the reasonable construction of the plaint in the present case is an
alternative claim. The law allows a plainiff to put his claim in
the alternative. The only principle of law decided in the case cited
is the principle that where in a mahal it is proved that a custom
of pre-emption exists, then the Muhammadan law of pre-emption
counot prevail at]the same time. So that where there is an estab-
lished custom and the plaintiff pre-emptor fails to bring himself
within that established custom, he cannot fall back on Muhammadan
law. ‘

The only other point taken was that the court below was
wrong in the award of costs. In our opinion the plaintiff’s case
substantially succeeded, and we see no reason to vary the decree of
the court below in this respect,

The objections filed on behalf of the respondents cannot be
pressed,

The result is that we dismlss the appeal with vosts. The
objectlons are also dismissed with costs,

A ppeal dismissed.

Before My, Justice Muhammad Rafiq and Mr. Justice Piggots.
WAHID KHAN Anp axvoranr (Deranpixes) v. ZAINAB BIBI (Poismrsr)®
Muhammadon law-—Sunnt seot— Divorog—Buidence—DBurden of proof.
No gpeoial form ox formula is preseribed for a divorce under the Hanafis
law. All that the law requires is fo see that the words of divorce pronounced

by o husband should show o olear intention on his part to dissolve the contract
of marriage, '

#Second Appea INo, 220 of 1918 from a decrea of Srigh Chandra Bagu, Judge
of the Court of Small Causes, exercising the powers of a Subordinate Judge of
Agra, dated the 6th of Decomber, 1912, modifying a decres ofiRaja Eam,
Mungifof Agra,.dated the 29th of Jume, 1912

(1)$(1910)\7 A. 1. T, 660,
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Where witm?sses deposs that o divorce was effected in their presence it is
for the party alleging the contrary o prove by cross-examination that the words
uged by the hushand when pronouncing the divorce were insufficlent and
incomplete to support & valid divorce.

THIS was a suib brought by a Muhammadan widow to recover
her dower-debt and her legal share in the estate of her deceased
husband, as also her wearing apparel or its value which she
alleged was retained by the defendants, The suit was brought
against her two step-sons called Wahid Khan and Majid Khan,
She stated in her plaint that she was the second wife of Mehrab
Khan, to whom she was married some six or seven years ago on a
dower of Rs. 500, and that she lived with him until his death
which occurred on the 2nd of November, 1910. After his death
her two step-sons turned her out of the house, retaining all her
personal goods and declining to give her any sharein the estate
of her deceased husband or to pay her dower-debt. The suit was
resisted on various grounds. It was urged in defence that the
plaintiff was not the lawfully married wife of Mehrab Khan, but
was his mistress, and that she herself had taken away articles
worth Rs, 1,000 from the house, when Mehrab Khan died, The
property in which she claimed a share was said to be the
property of one of the sons of Mehrab Khan. The court of
first instance decreed the claim in fulll On appeal the learned
Judge modified the decree as regards the claim to the legal share
in the landed property. He held that the said property belonged
to the defendant Wahid Khan, The defendants appealed to the
High Court.

Mr. 8. 4. Hoidar, for the appellants.

The Hon’ble Munshi Gokul Prasad, for the respondens.

MuramMaD Rariq and Pracort, JJ.--This appeal arises ont
of a suit brought by a Muhammadan widow to recover her dower-
debt and legal share in the estate of her deceased husband, as also
ber wearing apparel or its value, which she alleged was retained
by the defendants. The suit was brought against her two step-
sons called Wahid Khan and Majid Khan, She statod in her
plaint that she was the sceond wife of Mehrah Khan, to whom
she was married somo six or seven years ago on adowur of &ts, 500,
and that she lived with him until his death, which oceurred
on the 2ud of November, 1910, Afser his death her two step-
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sons turned her out of the house, retaining all her personal goods
and declining to give her any sharein the estate of her deceased
husband or to pay her dower-debt. The suit was resisted on
various grounds. It was urged in defence that the plaintiff was
not the lawfully married wife of Mehrab Khan, but was his
mistress, and that she herself had taken away articles worth
Rs. 1,000 from the house, when Mehrab Khan died. The
property in which she claimed a share was said to be the property
of one of she sons of Mehrab Khan. The court of first instance
decrecd the claimin full. On appeal the learned Judge modified
the deeree as regards the claim to the legal share in the landed
property. He held that the said property belonged to the
defendant Wahid Khan, The defendants have come up in second
appeal to this Court, and the only point urged before us is that
the plaintiff was not legally married to Mehrab Khan, They said
that the plaintiff wasfirst married to a man of the name of Mahbub
Ali, who never legally divorcud her, and therefore she could not
be lawfully married to Mehrab Khan  This question was agitated
in both the lower courts and was found against the defendants
appellants on the evidence in the case. But it is contended that
the question was not purely onc of fact, but a mixed question of
fact and law and can be raised in second appeal. The argument
is that the plaintiff was admittedly married to Mahbub Ali, but
says that she was divorced by him almost immediately after the
marriage, and that some time after the divorce she married Mehrab
Khan, The evidence of the alleged divorce consists of “the state-
ments of two witnosses who say that in their presence Mahbub
Ali divoreed her, That cvidence is not sufficient, because the
witnesses do not say what words were used by Mahbub Ali when
he pronounced the divorce, for unless such words are known it
cannot be said whether the divorce was valid or not. It was
for the plaintiff respondent to prove the validity of the divorce
in order tosucceed in her claim; and therefore it was incumbent
on her to produce evidence with regard to the formula pronounced
by her firsy husband Mahbub Ali. We are unable to agree with
this contention, The parties to the present appeal are Sunnis
and are governcd by the Hanafia law. No special form or
formula is prescribed for a divorce under’the Hanafia law, = All
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that the law requires is to sec that the words of divorce pronoun-
ced by a husband should siow o clewr intention on his purt to
dissolve the contract of marriage., In the present case the two
witnesses, whom the courts below have believed, depose that
in their presence Mahbub Ali divorced Musammat Zainab, the
plaintiff respondent. It was for the defendants to cross-examine
the witnesses as to the words used by the husband when pronounc-
ing the divorce in order to show that the words used were
insuffieient and incomplete to support a valid divorce, We think
that the lower courts were right in holding that the divorce of
the plaintiff by Mihbub Ali was proved. The appenl, therefors,
fails and is dismissed with costs.
. Appeal dismissed.

Before Sir Henry Richards, Enight, Chief Jwstice, and Mr. Justice Tudball,
DWARKA axp oragrs (DEFaNparTs) v, RAM PAT (Pramntirr) anp SHEQ
DULARE axD oTEERS (DEFINDANTS)®
Oinil Procedure Oode (1908), order XX, ruls 18—Aci (Local) No, II of 1901

(dgra Tenaney dct), section 32—Joint Hindy fomily—Partition—=Ocos-

pancy holding—Eristence of cccupancy holding no bar to partition.

Held that the presence of an oceupancy holding as an item of joint family
properby is no reason for not eifsebing a parsition of the ;property as a whole,
The Qourt can either give the occupaucy holding to one party, taking from that
party an egnivaleat in value, ox if it be found impossiblz to do this, the courb
oan leave the occupancy holding undividad, merely making a declaration that
the parties arc entitled jointly to the holding,

TaI8 was an appeal under section 10 of the Letters Patent
from a judgement of a single Judge of the Court. The facts
of the case ave fully set forth in the judgement under appeal,
which was as follows sue

«Thig is an appeal by some of the defendants in a suit for partition.
Agcording to bhe padigrse appanded to the plaint, the corvectness of which was
admitted, there waro hree brothers, Sheo Tahal, Bhairo and Sheo Sahai. The
plaintiff, Ram Pub, is the only sonof Sheo Tahal, The contesting defendants,
who av;appcllants bofore this Court, are the sons and grandsons of Bhairo, The
fonnily of Buco Bihal is sald to be represenbed by a single grandson, 8hee Dularo,
who was impleaded asa defondant in the court of first inswanes wnd is ona of
the respondents bofore this Cuurt, The plaintiff’s case is tbai he and the
defendants were all members of a joint nudivided Iindu family, and thatno
separation or parfition bad ever taken place bebwesw them, although thh
plaintiff until recently was earning bis livelibood abroad, Whew be weturncd
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Appeal No, 131 of 2918 undw seetion 40 of the Leivers Patens,
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