
some other objections taken which need not be mentioned here. i9i4 
Tiie learned Subordinate Judge disallowed all objections and 
allowed execution of the decree to proceed. Musammat Amina , w. 
Bibi has come up in appeal to this Coarfc and she repeats two of 
her objecfcions to the execution of the decree. She contends that 
the application for execution h  barred by limitation and that she 
is liable to the extent of ^ th  of her husband’s debt because her 
share aa a wido w in the property is only We think that
neither of the contentions of the appellant has any force- The 
limitation is saved by the application of the 24th of August, 1909.
That a similar application has been held to be a step in aid of 
execution is borne out by the ruling in Pitam Singh y. Tota 
Singh (1). Her second objection also fails because she is in 
possession of the assets of her husband and she is liable to the 
extent of those assets to the creditors of her husband. Her 
allegation that she will have to account for the assets to the other 
heirs of her deceased husband is true, but she can always say that 
she had to pay so much for the satisfaction of the decree of her 
husband for which all the heirs were liable. The appeal falls aq d 
is dismissed with costs,

Appeal dismissed.

FULL BENCH,
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Before Sif Benry Biohards, Knight, Chief Justice, Justice Sir Pmmada Charm
'* Banerji and Mr. Justice Tudball. 2

GULZARI MAL and ah oihbb (Pjdaiotiots) v . JAI RAM (DaB'EStDAKi).* ----------
Act fL oca l) Wo. I I  o f 1901 { Agra TenaMy Act), section 194 —■LarnbardaT’^

Bight of lambardar to eject tenants—Suit ejeotment—'Other co-sharers not
nem sary partm.

Meld tliat when a lamT3ardai in a lambardari villaga sses to eject a 
tenant he is not bouad to join the other oo-sharars as parties,

SevibW that section 194 of tha Teuaaoy Act was 2'iot to apply to
the oase of a lambard.'iri vilUgo. Bhhambhar Math v. B.'̂  'iUo (2) disLLajruishGd.

This was an r.ppt,';’.! under section 10 of the Lc(;ters Patent 
from a judgement; of a single Judge of the Court. The facts 
of the case appear from the judgement under appeal, which was 
as follows:—

^ Appoal Hj. 07 01 J.Ol.3 uudoc asslioa 10 0? tho Lstiors Patonfc,
ID  (1907) I. Ii. R., 29 All, 301. (2) (1911) I. L. B., 34. AE., 98.



442 THE INDIAN LAW REPORTS, [v o l . XXXVI.

G-ULZA.BI
Mae

1014
“ This appeal arises out of a suit brouglit by the plaintifis appellants to 

eject the de'eudant respondent, on the allegatiou that he was a non-occupancy 
ten a n  I; of the I lots from wh.ch he v.'us soû î hL to ha ojeoted. He resisted the 
suit on sever .1 grotiiKls. Ho f.aici that the plaintifl's appellants could not sue 
alone as the k--dti m xesp-jct of which ej.clmoufc was sought were part of a Joint 
khata, and there were oihec co-sharers ol that kuata, including the defendant 
xespondcnt himself. It was further urged in defence that the defendant 
respondent having become a co-sharer in the joini) khdfca was not a mese non* 
ocoapancy tenant aud could not bo cjocted. The court of first instance decreed 
the claim. On appeal, the learned District Judge held that the plaintifis 
appellants could not sue alone in view of the provisions of seoi)ion 194 of Act II 
of 1901. The plaintiffa ha’ve coma up in second appeal to this Oourt. They 
contend that, as they are the lambardars of the mahal in which the defendant 
respondent is a tenani, they can sue to eject Mm, the provisions of section 194 
of the Tenancy Act notwithstanding. In Buppoxt of this contention reliance is 
placed on a ruling of the Board of Eevenue of 1903. That was the oasa of Dspa 
V .  Udai (1), where the lambardars sned under Chapter X  to resume a rent-free 
giant. The Board of Kavenne held that such a suit was maintainable by 
lambardars and also made certain observations as to the general powers of a 
lambardar. Mr. Agarwala, in his commentary on the N.-W. P. Tenancy Act, 
discusses that ruling, at page 155, aud shows that the view taken by the Board 
of Eevenue is inoorreot. I  agree with the remarks of the loarned author. It has 
not been shown by reference to any of the provisions of the N -W . P. Tenancy 
Aot, or of the Land Revenue Act, that a lambardar by the mere fact of being a 
lambardar can sue to eject a tenant without joining the other co-sharers, in a 
case in which tha khata is joint. The case of Bishambhar Hath v. Bhullo (2) is 
also against the contention of the apgoilants. The appeal fails and is dismiBged 
with costs.”

Mr. Milial Ghand (with him Mr, J. M> Sanerji), for the 
appellants;

There is a difference in cases where a lambardar sues a 
tenant and cases where he sues a co-sharer for rent due to himself 
and his co-sharers, from some of the co-sharers. The case relied 
on by the single Judge, Bishamhhar Nath v. Bhullo (2), was a case 
o£ latter description and does not apply. The lambardar is a 
rupri;soritailvc oi i,he whole community. The Land Revenue Act, 
section 4 (3) defines ‘ lambardar ’ to be a representative of the 
whole proprietary body. Section 164 entitles a co-sharer to sue 
the lambardar for share of his profits and get a decree on the 
gross rental if any portion has not been collected through the 
negligence of the lambardar. Tliis implies that the lambardar is 
entitled to sue tenants for rents and consequently to apply for

(1) (1903) Select Deoiaions, No. 6. (2) (1911) 1.1>. B„ AU„ 98.



their ejectment, if need be. In any undivided kliata he is the i9i4 
real landlord and can exercise the powers of distraint. Section gtozabi

120 of the Agra Tenancy Act lays down that distraint cannot 
be made by any person nnless he is entitled to collect the J a i  B am .

whole rent. All co-sharers need not join in such proceed
ings, but a larnbardar is the person who can distrain. Sect 
tion 57 of the Eent Act, 1882, also laid down the same 
law; Ganga 8ahai v. Ganga, Bakhah (1). The Board of 
Revenue have held that the lambardar is the manager of the 
common lands, entitled to collect rents and do all necessary acts 
relating to the management of the estate for the common benefit;
Deepa v. Udai Ram  (2), The lambardar is nominated by the 
co-sharers under section 45 .of the Land Revenue Act, and he 
represents the whole body. His acts are the acts of that body 
as he is the agent for them all. He has to pay the Government 
revenue and divide the profits between the share-holders. How 
can he divide the profits unless he realizes rents and profits ?

The Hon’ble Dr. Tej Bahadur Sapru, for the respondent:
The broad qustion is whether a lambardar can sue a tenant for 

ejectment without joining all the co-sharers in the suit. The 
word lambardar is not defined in the Tenancy Act anywhere 
except in section 166. The word is used only in Chapter X I.
Section 164 gives a co-sharer a right to bring a suit for profits 
against a lambardar. The lambardar does not represent the 
co-sharers for all purposes. He can do only what the Statute 
authorizes him to do. Even if he can collect rents, it does not 
follow that he can bring an action in ejectment. Section 40 of 
the Tenancy Act speaks of a landholder bringing a suit for 
enhancement. There must be an agreement between the landholder 
and the lambardar. Jlo is not entitled to collect rent otherwise 
than under the contract. Among the conditions recorded by a 
settlement officer in the wajib-ul-arz is also recorded an arrange
ment between the lambardar and co-sharer. I  do not dispute that 
a lambardar can do certain acts for his co-sharers; but how does 
his duty to collect and pay rent arise ? I submit that he can only 
do so when he î  spscijolly aabhoriKed by tho co-sliarcr.-j undc-r au 
agreement to that effect, otherwise certain words in scction 194i 

(1) Weekly Notes, 1890, 8. (2) (1903) Seleot Decisions, No, 8,
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2 -would be superfluous. Sections 58 and 63 bolih. use the word
GT3L2ABI ~ landholder; Pramada Wath Boy v. Bamani Kant a Roy (1). 

itai. R ichards, C. J., Banebji and T udball, JJ.— This appeal
arises oiiu of a suit brought by the lambardar against a tenant 
(purporting to be under the provisions of section 63 of the Tenancy 
Act) for ejectment. The court of first instance gave a decree. The 
lower appellate couvi; held fchat the lambardar could not bring the 
suit ■wiihout) joining the other co-sharers and accordingly reversed 
the decree of the court of first instance. On second appeal to this 
Court a learned Judge took the same view as the lower appellate 
court and dismissed the appeal.

As the question is one of very considerable importance it has 
been fully argued before tihis Bench. The contention, put forward 
on behalf of the respondent is as follows : That there are in this 
mahal a number of co-sharers, and that accordingly under the 
provisions of section 194 of the Tenancy Act, the suit cannot be 
maintained unless all the co-sharers join in the suit, and that 
the lambardar cannot be regarded as the agent appointed by them 
to act on their behalf. If this contention be sound, it would 
revolutionize the practice prevailing in lambardari villages in 
these provinces for generations. Indeed, the learned advocate 
for the respondent felt himself bound to admit that the argument 
must nocessaiily go so far as to contend that the lambardar could 
no(-; cvcu give a valid discharge for the rent payable by a tenant 
so a? to bind the other co-sharcrs.

‘ Lambardar ’ in the Tenancy Act is declared to have the same 
meaning as in the Land Revenue Act, In the Land Revenue Act 
the expression is defined to mean “ a co-sharer of a mahal 
appointed under this Act to represent all or any of the co-sharers 
in that mahal.” In ‘ lambardari’ villages in these provinces the 
dutie.s of the lambardar are fairly well understood and recognized, 
iieyond all doubt he has the power of collecting rents. The 
following extract from a judgement of the Board of Revenue in 
our judgement fairly describes the position of the lambardar in 
a “ lambardari” village '.— “ Speaking generally, the lambardar is 
the manager of the common lands entitled to collect the rents, 
settle tenants, eject tenants, procure enhancement of rents, and do 

(lK190T)IL.R.,8SGalQ.,3k
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all necessary acts relating to the management of the estates for 3,914
the common benefit.” =

G o t z a e i
It would be almost absurd to hold that the lambardar has Mal

power to collect the rents, and at the same time to hold that he 
had no power to enforce the collection. That he has power to 
collect rents is clearly shown by the provisions of section 164 
which is as f o l l o w s A  co-sharer may sue the lambardar for his 
share of the profits of the mahal or any part thereof. In such 
suit a court may award to the plaintiff nob only the share of the 
profits actually collected but also of such sums as the plaintiff may 
prove to have remained uncollected owing to the negligence or 
misconduct of the defendant.”

It will be seen from th® provisions of this section that the 
lambardar is responsible to a co-sharer in a suit brought under 
the section for all rents which remained uncollected owing to his 
negligence. I f  the lambardar is entitled to collect the rents from 
the tenant, then he is a ‘ landholder ’ within the meaning of that 
expression in the Tenancy Act, and he accoi-dingly would be 
entitled to bring a suit like the present.

We think that it is extremely improbable that section 194 
was intended to apply to the case of a lambardari village. If, 
however, it does apply, in our opinion where the suit is brought 
by the lambardar in a lambardari village, strictly as lambar
dar, then the co-sharers must be deemed to have acted Jointly 
throughjihe person who is declared by law, to be their represen
tative.

Reliance has been placed upon the case of Bishamhhaf Nath 
Y .  Bhidlo (1). That was a suit by the lambardar against a co
sharer for an excess of profits in which the other co-sharers were 
not joined for the profits payable to himself and other co-sharers.
The case is not, therefore, similar to the present case, nor does it 
yery clearly appear that the suit was a suit by the lambardar as 
such. We need express no opinion upon this c:i,se save to this 
extv'iit that, if it was ini-end.jtl 'by the k-arn..d Judg(.-s to lay down 
as a matter of lav,' that iso suit can be brought b}" the lambardar 
in a laai.b.irdari vilkige va'ijhoiifc joining all the other co-sharers, we 
cannot agree with the decision.

(1) (1911) I. L. E., U  All., 98.
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The r esult is that we allow the appeal, set aside the decree of 
this Court and of the lower appellate court, and remand the case 
to the lower appellate court with directions to re-admit the appeal 
upon its original numher in the file and to proceed to hear and 
determine the same according to law.

Appeal allowed and cause remanded.

APPELLATE CIVIL.

Before Mr. Justice MuJiammad Bafiq, and Mr. Justice PiggoU,
MATA PRASAD a»d othdbs (DEE'EjrDiisTa) v. EAM OHABAN SAHU ahd 

OTHEBB (PSAINTIB'E'B)*
Oiml Procedure Gode (1908), section 1 1 —Ees p.&icsbia—Benamidar— First 

suit against defendant alleging M n elf to he m&rely a imamidar, but found %n 
that suit tabs the real owner— Second suit by p m om  alleging themselves toU  
the real owners.

A suit for sale on a mortgage was brought against the osfconsiljlo puroliascr 
of the mortgaged property. She pleaded that she was not tho real purcbaBc:r 
but was merely a banamidar for her three sons. The court, Iiowovor, dcciincd to 
aooapt this plea and gava a decree against the defendant upon the record as 
being the real purchaser. Held in a subsequent suit for possession of the same 
property brought by the sona that the previous decision did not operate as res 
judicata in respect of their claim.

Khub Ohand v. Narain (1), Wand Kishore Lai v. Ahmad Ata (2), Tad Ram 
V. Umrao Singh (3), Kaniss Fatima v. WaliuUah (4) and Qo^inath Ohaubey v. 
Bhagwat Prasad 0 )  referred to.

The facts of this, case were as follows :— Baijnath and Jagan- 
nath, two brothers, were members of a joint Hind^ family. 
Baijnath obtained a simple money decree against one Ramjas Das 
on the 17th of June, 1878. In the year 1881 under a deed of 
partition between, the brothers,. Jagannath also got a half share 
in the said decree. Both the brothers applied for execution of 
the said decree, and in execution attached 16 anna.'̂  or inauza 
Karma on the 20th of September, 1884. On the 27th of July, 
1887, Ramjas Bas executed a deed of simple mortgage in respect 
of an.8 anna share of mauza Karma to the defendants first party. 
In the meantime both Jagannath and Baijnath diedf and on the

^ Mrst Appeal No. !305 of 1913, from an order of Srish Chandra Basu, 
Additional Judge of Gorakhpur, dated the 9th of August, 1913.

(1) (1881) L h. R„ 3 All., 812. (8) (1899) I. L. R., 21 AÛ , 380.
(S) (1895) I. L. B., 18 AIL, 69. (4) { M }  I. L. E., 0 AU, 80,

(6) (1884) I. L. B., 10 Oalo., 697 (705).


