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of this matter in his defence, but we are not prepared o say that
we find it proved. The other two accused, Raja Ram and Nanhe,
are mercly the servants of Chadammi Lal’s.

[The judgement then discussed the evidence in the case and
tho contentions raised on bebalf of the appellanis and concluded
as follows.]

Taking into account Nanhe’s confession, along with the
evidence on the record, in our opinion the learned Sessions Judge
has rightly convicted the fourappellants of the offonce charged.
The murder had been carcfully premeditated and was o singularly
brutal one.  We are not prepared to interfere with the sentencs,
except as regards the order of forfeiture of Chadarmi Lal's pro-
perty passed under section 62 of the Indian Penal Code. Tt
seems to us that that section should ordinarily be applied in cases
of crimes against the State or affecting the safety ofthe public
generally. Moreover, to confirm this order of forfeiture would
be to punish the innocent members of Chadaremi’s family. We
set aside this portion of the order. Tor the vest, we dismiss the
appeals of Gaya Prasad, Chadammi Lal, Raja Ram and Nanhe
and confirming their conviction and sentences direct that the latter
be carried out according fo law.

Appeal allowed in part.

APPELLATE CIVIL.

o
Before Sir Henry Richards, Knight, Chief Justics, and Justice 8tr Pramada
Charan Banerji.

SHEO GOPAL AND ANOTHER (JUDGEMENT-DERTORS) ¥, NAJIB KITAN
(DecrEE-gOLDER)®

Pro-emption— Brecution of decree—Decretal amount deposited, but part taken
out of court by a creditor of the decree-holder, the decree for pre~emplion having
been set aside— Restoration of decree ot appeal—Pasition of decree-holder, l

A decree for pre-emption conditional on the plaintiff pre-emptor depositing
in court by & covbain date Rs. 1,000 was duly complied with. Bub on appeal by
the vendee the decree was set aside, and thereafter a porbion of the monoy
doposited by the pre.emplor was atbached and drawn out of courh by a creditor
who had obtained a money decrec against him, The decree was, however,
resfored as the result of am appeal to the High Courh, 7l thet tha nlyins .
was entitled fo exocutio his dearee upon making good 1 '

% Apmeal No. 84 of 1913, under scebion 10 r\-f dm T
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been removed by Tis creditor. Held also that the court of firat instance ought
not to have permitted any part of the money deposited to be withdrawn until
the pre-emption suit had been finally decided.  Abdus Salanm v. Wilayal 41i {1}
distinguished,
Tuis was an appeal under section 10 of the Letters Patent from
a judgement of a single Judge of the Court. The fats of the case
are fully set forth in the judgement under appeal, which was as
follows 1o
«“The facts of the case are as follows, The decree-holder, who is the
appellant before me, bronght & suit for pre-emplion of eertain property, and on
the 13th of February, 1907, he obtained a decree for possession conditional on his
paying into court 1o the credit of the vendee the sum of Rs, 3,000 on or before
tho 15th of March, 1007. On the 6th of Mareh, 1907, be deposited the money -
in cowrt. On the 15th of March, 1907, the vendee appealed. The money
remained in courh. On the 15tl of June, 1907, the appeal was allowed and the
decreo was set aside. On the 18th of July, 1907, one Daryao Singh, who had
obtained & money decree against the pre-emptor, attached a portion of the money
in execution of his decres, The pre-emptor objected to the attachment and did
his best to protect the money. Butb the court decided against him and Daryao
Singh removed the sum of Rs, 193-4-6. In the meantime on the 13th of Nov-
embey, 1907, the pre-emptor filed a gecond appeal in the High Courk, and on the
14th of July, 1908, that appeal was allowed and the case waa remanded to the
courk of first appeal for decision on its merits This decision wag npheld on
Tetters Patent appeal on the 26th of February, 1909, The District Judge then
decided the appeal on its merits on the 27th of August, 1908, and dismissed the
appenl upholding the decision of the court of first instance, The decree-holder
then applied to the court of frst instance to be put in possession of the property
in excention of the decrza. Objection was taken on behalf of the vendee that
the full sum of Rs. 1,000 was not in court and available to him, and that there-
fore tlis decree-holder should not be granted possession. The court of first
instance Uismissed the objection and granted possession to the decree-holder,
The latter was put into possession, The vendee appealed to the District Judge.
The District Judge has passed an ordor thab if the pro-omptor do pay into court
within o fixed time the sum of Rs, 193-4-6 plus a [urthcr sum of Re, 100 ag
damages to the vendee, then order of the first court shall stand good and possese
sion will remain with the pre-emptor : but if the aforesaid amount is not paid
into court to the credit of the vendee within the time fized, then the order of the
oourt of first instance should be set aside and the vendee be restored fo posses-
gion and the balance of Rs., 1,000 will be repayable to the pre-emyptor. The
nre-cmpior decroe-holder has appealed, The vendee has illed voriain objections,
eng of which hus elearly been made on & misunderstanding of the order of the
District Judge. .The vendee appears to have been wunder the npprchonsion thab
the District Judge ordered payment of the sum of Rs, 100 only, whercas as n
matber of fact the District Judge ordered payment of Tts, 208.4-6, The other
objection, however, is to the effect that in the circumstanans the application for
(1) Weekly Notes, 1897, p. 31,
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execuition by delivery of poseession should have been disallowed in fofo, The
case for the appellant is that he is entitled to possession of the property free of
all conditions, It is quite clear that the present trouble has avisen solely by
reason of te appeal which the defendant vendee made on the 1bth of March,
1907, to the Distriot Judge. The final decree in the case is the deoree of the 27th
of August, 1909, whereby tho decres of the 13th of February, 1907, was upheld,
This latter deoree laid down a oortain condition, and nobody can deny that that
condition was properly fulfilled by the plaintiff pre-emptor. Itis urged thut
atter the appeal was allowed on the 15th of June, 1907, the money was no longer
pre-emption money, that it was money belonging to the pre-emptor personally
and his judgement creditor Daryao Singh had every right to attach it, But
the whole matter was really swb judice, The pre-emptor cannot be said to be

. guilty of any negligenca whatsoever. When the money was attached he did hix

best 1o probect it, It was lying in court ab the peril of that person to whom
as between the parties the court would finally decide that that sum was payable,
That final decision was that it was payable tg the vendee, and therefore it wag
in my opinion clear that the money lay in court at the peril of the vendec,
The situation was brought about wholly and solely by his appeal, whioh finally
failed, It is impossible to hold that the action of Daryao Singha ocan be held to
be the notion of the pre-emptor. His removing of the money from court
cannot in any wise be said to be a remeval by the pre-emptor. The vendee
chose to take his ohance of an sppeul, and the appeal was finully decided against
him, The money wae lying to his credit in court, and I can see no wrongfu]
act on the part of the pre.emptor to which the loss of the sum of Rs. 193.4.6
ean be agoribed, It is true that it is his duty to pay his oreditor. There is
nothing to show that he had no other property wherefrom to pay the small
debt of Be. 193 4-6. 1In the circumstances of the case, I can see no equity in
foroing the pre-emptor 10 pay a further sum of Rs, 193-4-6, much less the addi-
tional fine of Rs. 100 which has been imposed by the Distriot Judge, The
order for payment of this labter sum seems to me to be based on no prineiple
whatever, The deoree-holder having fully oarried out the condition entered
in the deores and not having removed any portion of that sum wrongfully from
the court is entitled to be placed in possession of the property without any
restriotion whatsoever. I allow the appeal, set aside the decree of the lower
appellate court end regtore that of the court of first instance, The objections
filed by the respondent are disallowed, The appellant will have his costs in
all eourts,””

Mr. M. L. Agarwala, for the appellant :—

The vendee is entitled to receive the whole of the Rs. 1,000.
He cannot be compelled to part with the property for any less sum.
It was due to no fault of his that a portion of the money in deposit
was paid out to a creditor of the pre-emptor. At the time when
the sum of Rs, 198-4-6 was attached and paid out there was mo
pre-emption decree extant; the amount deposited was not, ab that

time, at the disposal of the vendes but of. the pre-emptor. The
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money was not then lying at the vendee’s risk. The pre-emptor
was benefited by the payment of the sum of Rs. 19346, asit
went to satisfy a judgement-debt of his. Equity requires that he
should make good the deficiency to the vendee; otherwise, he
would be deriving the benefit of the same sum twice. The decree
has not been complied with, as the whole of the sum of Rs, 1,000
is not available to the vendee.

Babu Binoy Kumar Mukerji, for the respondent :—

The pre-eroptor fully complied with the decree by depositing
the full amount, within the time fixed, to the credit of the vendee.
Nothing more was required to be done by the decree. The court
executing the decree cannot go behind it and order any farther
sum to be paid now. An executing court cannot vary the decree.
The decree did not say that the money was not only to be duly
deposited, but thereafter safeguarded by the pre-emptor till it
pleased the vendee to take it. The money was deposited to the
credit of the vendee, and if anything happened to it while in the
custody of the court, and through no fault of the pre-emptor, the
vendee must suffer the loss resulting from his negligence in not
taking the money ouf of court., The court acted wrongly in
allowing a portion of the money to be attached and taken out by a
third person before a final decree had been made in the suit. The
pre-emptor protested against the attachment and did bis best to
safeguard the interests of the vendee. He should not be punished
for a fault not his own. I rely on the case of Abdus Selam v.
Wilayat Ali Ehan (1),

Ricaarbs, C.J. and BANERTL, J :—This is a judgement-debtor's
appeal. The facts are very fully stated in the judgement of the
learned Judge of this Court, dated the 6th of June, 1913. It appears
that on the 15th of February, 1907, Najib Khan obtained a decree
in a pre-emption suit, conditional upon his paying into court the
sum of Rs. 1,000 by the 15th of March, 1907. He complied with
this condition. The vendee, however, appealed, and on his appeal
the claim was dismissed on the 15th of June, 1907, On the 18th
of July of the same year a creditor of Najib Khan attached the
Rs. 1,000, which was deposited in court for the payment of the
decree which he had against Najib Khan for Rs. 19848, and thie

(1) Weskly Notes, 1897, p. 81,
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sum was pald to the creditor. Eventually, however, the High
Court remanded the case to the lower appellate court, and that
court affirmed the decree of the court of first instance, that is to
say, lhe decree for pre-emption, The plaintiff Najib Khan, the
decree-holder, after the lapse of some time, applied in execution
for possession. He was met by the plea that the one thousand
rupees was not in court for payment to the vendes. The court
executing the decree, thereupon, allowed the application. The
vendee appealed and the lower appellate court modified the order
of the court of first instance by directing that if Najib Khan paid
Rs. 193-4-6, together with Bs. 100 damages, then he might have
possession but not otherwise. On second appeal to this Court a
learned Judge allowed the appeal ayd restored the order of the
court of first instance.

In our opinion the equity of the case is clearly in favour
of the vendee being paid the full amount of the considera-
tion for his sale which was gset aside as the zesult of the
decree in the pre-emption suit. It was no fault of his that the
money was paid out of court to the creditor of Najib Khan,
Najib Khan clearly benefited by the payment, because the debt
to one of his creditors was satisfied. Of course it was quite
wrong of the court which granted the attachment of the money
in court to order its payment out until a final decree had
been made in the pre-emption suit. The learned Judge of
this Court says:—‘“In the circumslances of the case I can
see no equity in enforcing the pre-emptor to pay a”further
sum of Rs. 198-4-6, much less the additional fine of Rs. 100,
which has been imposed by the District Judge’” While we
agree with our learned colleague about the fine of Rs, 100,
we cannot agree with him in what he says aboub the Rs. 193-4-6.
In the first place it is not paying any “further sum” {0 ¢he
vendee. The vendee never veceived the Rs. 193-4-6, and in
the next place, whatever misfortune Najib Khan may have
suffered as the result of the order for payment out to the aitach-
ing creditor, the vendee has the clearest equity to be paid hack
the money which he paid for the property to his vendor, which
property he is now being dispossessed of, As already mentioned,
the Rs. 193-4-6, went to discharge a debt of Najib Khan, The
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case of Abdus Salam v. Wilayat Ali Khan (1) has been cited.
It is unnecessary for us to express any opinion upon this case.
It is clearly distinguishable from the present because at the date
when the money in that case was attached and paid out the pre-
emption decree stood good and the money was payable to the
vendee. In the present case, when the money was paid over the
decree of the court of first instance had been set aside by the
District Judge, and the money, if it belonged to any one, belonged
to the pre-emptor. We allow the appeal to this extent that we
vary the decree both of this courtand of the lower appellate court by
directing that the plaintiff Najib Khan shall have possession upon
the terms of his paying into court the sum of Rs. 193-4-6, within
two months from this date. We direct that the appellants do
have their costs of both hearings in this Cowrt. In the court
below each party will bear his own costs.

Decree modified.

REVISIONAL CRIMINAL.

Before Mr, Justice Piggott.
AHSAN-ULLAH XHAN. v. MANSUKH RAM.#
Criminal Procedwre Code, scefions 195 and 439—Sanciion 0 proseculge

Revision—Powers of Hgh Court,

Section 195 of the Code of Oriminal Procedure does nct enable the High
(lourt to reconsider an oxder of o Sessions Judge, refusing under clanse 6) to
grant a sanction 10 prosecute which was refused by the Magistrale, and
although the revisional jurisdiction of the High Court under section 439 of
the Code of Criminal Procedure can always be exercised in oxder to prevent a
grogsa and palpable failure of justice, 1t should not be excreised insuch 2 way
as to practically givea right of appeal in cases where ~uch right is definitely
excluded by the Code. .

IN this case one Mansukh Ram brought a criminal charge
against Absan-ullah Khan, and others alleging the commission
by them of offences punishable under sections 427 and 147 of
the Indian Penal Code. The accused persons were acquitted,
Thereafter Absan-ullah Khan applied to the trying Magistrate
for sanction to prosecuto Manzukh Ram, and his principal

# COriminal Revision No, 175 of 1014, from an order of I, Johnston, Sessions
Judgo of Moerut, dated the Tvh of November, 1013.
(1) Weekly Notes, 1897, p, 81.
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