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1914 certificate. We do not think that there was any evidence before 
fclie learned Judge to enable Mm fco come to a decision with 
regard to the character of the family of the appellant and his 
deceased brother Gaya Prasad, Taking the application as it 
stands we think that it must fail. If the appellant was joint with 
his brother Gaya Prasad, he, the appellant, has succeeded to the 
estate of the deceased by survivorship, and in such a case, a certi­
ficate under Act VII of 1889 is unnecessary. The application, 
therefore, fails and the appeal is dismissed with costs.

Appeal dismissed.

EEVISIONAL CRIMINAL.

1914 
April, 15.

Before Mr. Justice Piggott,
BINDHAOHAL PRASAD BAX v. LAL BIHAEI EAI and othkbs.* 

GHminal Procaclure Code, sections 107 and 250—Frivolous or vexatious com­
plaint—Compensation—AppUcaiion io Magistrate to binrl over certain persons 
to Tceep the^eace,
A person in respect of whom information has been laid before a Magistrate 

to fche cfiect that he is likely to commit a breach of the peace or is otherwise 
liahla to tho provisions of section 107 of the Oodo of Criminal Procedure 
is EOt a peraon accused of any ‘"‘ oSonco” , Order for payment of comi^ensation 
cannot, therefore, ba made against a man who has petitioned a Magistrate to 
take action under section 107 of the Oodo,

One Bindhachal Prasad Rai presented a petition to a Magistrate 
of the first class of the Gorakhpur district praying that action 
might be taken under section 107 of the Code of Criminal- Proce­
dure against the petitioner’s brother, Lai Bihari Rai, and other 
persons therein named. The Magistrate heard ovidonce in support 
of the petition and came to the conclusion thac there existed no 
grounds whatever for his taking action under section 107  ̂ and 
that in fact “ the four accused had been wantonly and maliciously 
dragged into court by the complainant out of potty spite and in 
revenge for his own defeat in the case brought against him by 
Lai Bihari I .” The Magistrate accordingly, purporting to act 
under section 250 of the Code, ordered the petitioner to pay 
Rs. 50 as compensation to each of the persons named in the

* Orinainal Eeviaion No. 198 of 1914 from an order of R. T. Booth, first class 
Magistrate of Gorakhpur, dated the 17th of February, I9l4.
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petition. Against this order Bindhaclial PrasOid Bai applied in 
revision to the High Court.

Mr. if. L Agarwala, for the applicant.
Babu Benode Behari, for the opposite parties.
PiGGOTT, J.— In view of the definition of the -word “ offence ” 

in the Code of Criminal Procedure it is clear that a person in 
respect of whom information has been laid before a Magistrate to 
the effect that he is likely to commit a breach of the peace, or is 
otherwise liable to the provisions of section 107 of the Code, is 
not a person accused of any offence. An order for payment of 
compensation cannot be made against a man who lias petitioned a 
Magistrate to take action under section 107 of the Code. The 
objection is one which should have been taken before the Magist­
rate when the petitioner, Bindhaohai Prasad, was called upon to 
show cause why the order under section 250 should not be made 
against him; but the order complained of being in my opinion 
illegal I cannot allow it to stand now that it has come before me 
in revision. I  set aside the order directing Bindhaclial Prasad 
to pay '̂.compensation to each of the four persons in respect of 
whom prooeedings under section 107 of the Code were taken. 
The money, if paid, will be refunded.

Order aet aside.
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PRIVY COUNCIL.
SHBO sHAN K̂ AR BAM a n d  othbes (PLAiNWFpa) v. JADDO KtJiSrWAB.

(DEFEHDAHa').
[On appeal from tlie High Court of Judicature at Allatabad,] 

Partm —'Parties to suits on niartgages—Emdu joint fam ily—Mtmbers of Hindu, 
joint fam ily represented by managing msmbers o f the fc m ily S t iU  
by niBmhers not viadB partidd io •iuit io I'cl con property sSd m exeoiit,on 
of mortgage exeoiiic l Uij ino.naamy moinuerc— Ac' 2fo. 1 7  o/ 1882 fUramfer 
of Fro;perty AotJ, section 85.
In this appeal their Lordships of the Judicial Committee affirmed the 

decision of the High Oourt ia Jaddo Eunwary. Sheo Shanlcar Bam (1) oh th« 
ground that tlr; plabdlffs (npyjll.iiiis) v.lio Ltio.l to rL'iloLva :i .‘ilroi'
i‘o;'uc!l'.isii);o on Iho tjIc;*-i'h'i t th>:y h.'id not; Liicii p iriie;'to tLo .'-uifc,
wcr'j pcopcrly aud ouooLivoiy rjpr;;̂ '!V).t:.d in tlie s.iifc by tluj iU'tnaii!.;.;; n'l̂ mbiivs

^ P r c : , i i i u  -L'Jird M'OLriii'oy, Lard o' W a u ;> i:.- :s  L'Oir, Sii: J o j i x  Edusj.
^ d  Mr. Ambeb  A m ,

(1) 11910) I . L. E„ 88 All, 71.
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