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to him, and that therefore he was in the same position as if he had 
not appealed at all. To put it shortly, the only decree for sale that 
exists is the decree, dated the 8th of April, 1893, and that is a decree 
of the High Court of Allahabad. The operation of this decree has 
never been stayed, and there is no decree of His Majesty in 
Council in which it has become merged. The period of limitation 
applying to the enforcement of it at all material times was 
therefore a period of three years. The respondents’ right is 
therefore barred by limitation

Their Lordships will therefore humbly advise His'Majesty that 
this appeal should be allowed, and tha*; the application of the 11th 
of June, 1909, should be dismissed and that the respondents should 
pay the costs of that application and of the appeal to the High 
Court as well as of this appeal.

Appeal allowed. 
Solicitor for the appellant '.--Douglas Grant.
Solicitors for the respondent Jawahir L a i:— Barrow, Rogers 

and Nevill 
J. V. W.

KBVISIONAL CIVIL.

Befo''6 Mr, Justice Mitliamniad Eajlq and Mr. Justice Piggott.
OHATARBflXJJ (Plaihtib'B') v. EAGHUBAE DAYAL (Dhfescan®), 

Arhitraiion—Jurisdiction—Power of court io supersede an arbitration p^ceeding 
under its orders before stihnmsion of award-^Bmsion—Civil Procedure 
Code (1908), section 115 ; schedule II,jparagraiih 15.

Kemble ttat the intention of the second scliedule to the Oode of Oivil Pfoce* 
dure is that when once a referencs to arbitration has bean made imdor the orders 
oi the court that lefGi-anô  should only bo snperseded for one of the reasons given 
in the schedule itself, and that allegations of oomiption against the arbitrator 
sh-ould be dealt with under paragraph IS, af tor the award has bean received.

Even if a civil court possesses inherent jurisdiction to susperseda an arbitration 
proeseding under its orders, such judsdiotion should ba cautiously and sparingly 
exercised, and an application invoking such jurisdiotion should at least suggest 
grounds for supposing that the applicant will sufier soma irreparable injury 
if prompt action is not taken. The High Court can interfere in revision when 
the inherent jurisdiotion of a court is esercisod wrongly and'with in<itcri2l i:'rc- 
gularity. Atlas Assurance Company v. Ahmedhhoy HaUbbhoy (i) uoi.

* Civil Bevision JNo, 89 of 1913.
(l) (1901) 84 Boin,, I.
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T he facts of this case were as follows ;—
A suit was brought in the court of the Subordinate Judge of 

Agra which by consent of parties was referred to arbitration on the 
28th of March, 1911. The arbitrator closed the case on tlie 11th of 
July, 1911. On the 20th of July, 1911, the defendant presented an 
application before the court asking it to revoke the order of reference. 
The court fixed the 28th of July for hearing of this application and 
ordered that the plaintiff’s pleader be informed of this fact. On 
the 28th of July, 1911, the court took up the application presented 
by the defendant and passed an ex farte order revoking the re
ference and took the case on to its own file. An order was sent 
to the arbitrator to return all the papers connected with the case 
and the order reached the arbitrator on jthe 30th of July. The arbi
trator sent in all the papers, among which was an award purport
ing to have been made on the 27th of July. On the 8th of June, 1912, 
the court asked the plaintifi’s pleader to tell Ms client to appear 
in person on the 20bh of June, 1912, the date fixed for hearing of the 
case otherwise the suit would stand dismissed. On the 20th Jane, 
1912, the plaintiff filed an application to the effeot that the court’s 
order revoking the reference to arbitration was wrong and that 
it should proceed with the award according to law. The Subordi
nate Judge rejected this application and dismissed the suit without 
hearing the parties. The plaintiff applied in revision to the High 
Court.

Ghand, for the applicant, submitted that the Subor
dinate Judge had no jurisdiction to revoke the order of reference 
according to schedule II, paragraph 3, clause (2), and paragraphs 5,
8 and 15 of the Code of Civil Procedure. He referred to Ealimhhai 
Karimbhai v. Bhanher Bdi (1), Jamifia Kunwar v. Masih A li 
(2), Perumcdla Satyanarayana v. Perumalia Tenhata Mangay- 
ya (3), Bvbltan Muhammad Khan v. Bheo Fmsad  (4), Ohiddu y . 

Sen (5), Abdul Hamid v. Eiaz-ud-din (6), Shiam 
Sundar Lai v. Bhairon Singh (7), Pestonjee Nussurwanjee v. 
Manockjee and Co (8), and to “ The Law of Arbitration ” by 
Dutga Oharan Banerji.

(1) (1885) 1.L.K-., 10 Bom., 381; (5) (IJiOoJ I.L.S,, 29 AjL, 49.
(2) (18Q.2) All., 313. (6) (1007) I.Ii.R., 30 AIL, -33.
(3) (1908) L liX , 27 Mad., 11 ,̂ (7) (ISOQj Weo’̂ ly Notes, 01.
f4) {1897} I.L.R., 20 All., im. (3) (liJOS) 13 Moo. IX , 112,180.
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In most of the aforesaid cases the reference to arbitration was 

without the intervention of court and the rulings laid down 
that even in such cases a party could not withdraw a reference 
to arbitration at his mere will and pleasure without a sufficient 
a.nd just cause. The eases reported in I. L, R., 10 Bombay, page 
S81, and I. L. R., 80 Allahabad, page 32, were direct autho
rities in favour of the |)laintiff. According to section 15 o f 
schedule II  a court should hold its hands till the award is chal
lenged by either party. The award having been given on the 
27th of July was delivered before the order superseding the refe- 
renco and was, therefore, not a nullity. The proper procedure 
for the court below was to give notice o f the award to the 
parties. H e referred to Ghatuvhuj^Das v. Ganesh Earn (1) and 
Bangasami v. Muttusami (2).

The omission of the Subordinate Judge to have notice of the 
application of the 20th of July served on plaintiff's pleader was 
a material irregularity.

Babu Burga Gharan Banerji (for the Hon’ble Dr. Tej 
Bahadur Bapru), for the opposite side, submitted that the lower 
court had jurisdiction to supersede the order of reference for just 
and sufficient cause. The Legislature never contemplated that 
this Court in revision should interfere in matters in which a 
lower court lias exercised a discretion as to the sufficiency or 
otherwise of the ground on which that court acted. Further the 
courts possess an inherent power which entitles them feo revoke 
a reference in the interest of justice. He referred to Ohiddu 
V. Kunwar Sen (3), Mahomed Wahiduddin V. Bakiman (4) 
and Atlas Assurance Gompan'i) v. Ahmedhhoy Hahibbhoy (5)» 

The plaintiff has taken a long time in coming before this Court 
and the effect Is that the defendant’s objection for setting aside 
the award would now be time-barred under article 158, schedule 1, 
of the Limitation Act.

PiGGOTT, J.—The re visional jurisdiction of this Court is being 
invoked by a plaintiff whose claim for a sum of Rs. 1,200 pliis 
interest has been dismissed by the Additional Subordinate Jiidge 
of Agra, under somewhat peculiar pircumstances. T*he suit havitlg

(1) (1898} r.L.B., 20 All,. 474. (3) (1906) SO All,, 49. .
{%) (1837) 1 1  Mad., m .  (4) (1902) I.L.B.* 29 Oalc*, 278^

(S) (1908) Bom., 1.
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been duly instituted was referred to arbitration bj? an agree  ̂
menti under paragraph. 1 of fclie second schedule to the Code of Civil 
Procedure. The arbitrator had been directed to submit bis award 
by the 8th of August, 1911. On the 20th of July, 1911, the defendant 
presented to the court an application supported by alfidavit, asking 
the court to supersede the arbitration, oa the ground that he had 
lost confi.den.ce in the fairness and impartiality of tbe arbitrator. 
The court directed that this application should come up for orders 
on the 28th of July, 1911, after notice to the plaintiff’s pleader* It 
did not take the precaution of issuing orders to the arbitrator to 
suspend his proceedings pending the disposal of the said applica
tion. It is a matter for controversy whether the plaintiff's 
pleader did or did not receive notice. The record does not show 
that he did, and on the date fixed (July 28th, 1911,) the matter 
was actually heard and dispo-scd of parte. The court had no 
materials before it except the affidavit filed along with the appli
cation of the 20th of July, 1911, and this affidavit is very badly 
drafted and does not bind down the deponent to affirming anything 
material as of his own personal knowledge. The courfc, however, 
contented itself with taking note of the fact that no one appeared 
to contest the application, and thereupon passed an order super
seding the arbitration and fixing a date for proceeding with, the 
suit. It at the same time issuud an order to the arbitrator direc
ting him to send in all papers connected with the proceedings 
before hi?n. It would seem that this order reached the arbitrator 
on the 30th of July, 1911, and his reply reached the court on the 
1st of August, 1911. He sent in a large number of papers, and with 
the rest, an award in favour of the plaintiff for Rs. 1,209 plus a 
certain amount of interest, the said award purporting to be dated 
the 27 th of July, 1911.

The plaintiff went up to this Court in revision against the 
order of 28th of July, 1911, but a Bench of this Court held that no 
case had yet been decided within the meaning of section 115 of the 
Code of Civil Procedure, and that there could bo no interference 
at this stage.

By the time the len.rncd Subordinate -Judge camG to take up the 
suit again it would st'em that he uas begimu)ig ir) enlei’iain nu 
impression unfavourabh' i.n the plainl ifi’s conducu of the casej gs,|
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I9l<t any rate he passed a peremptory order requiring the personal 
attendance of the plaintiff oa the ne-xt date fixed for hearing. 
The case then came up on the 20chof June, 1912, the plaintiff being 
represented by a pleader, but not appearing in person as directed. 
His pleader put in three applications, one after the other, all of 
which were rejected by the Court. One at least of these appli
cations was very improperly worded, and I feel compelled to place 
on record the impression left on my mind by a perusal of the pro
ceedings of that date, that there was some loss of temper on both 
sides. A mere inspection of the order by which the learned Subor
dinate Judge finally dismissed the plaintiffs suit suggests- that it 
was written in haste and in some agitation of mind. The order 
as passed does not specify under what provisions of the Code of 
Civil Procedure it purports to be passed, and it certainly seems open 
to argument whether the court intended to apply the provisions 
of £)rder XVII, rule 2, or those of order IX , rule 12, of the Code 
of Civil Procedure. When a court comes to the conclusion that a 
plaintiff before it has so mismanaged his case that, whatever may 
be the merits of his claim, it is right and proper that his suit 
should be dismissed without an adjudication on the merits, it is 
most desirable that the court should itself pause to consider, and 
should place clearly on record, the precise provisions of the law 
under which it proposes to act. The plaintiff appealed to the 
District Judge against fche order of dismissal, but the District 
Judge held the order to have been passed under order IX , P ile  12, 
of the Code of Civil Procedure and not to be open to appeal. The 
question of the propriety of the District Judge’s order is not before 
us and there has been no argument on the point. I mention the 
matter only by way of explaining the unsatisfactory position into 
which the litigation has now got and as accounting for the plaintiff’s 
delay in bringing the matter before this Court in revision.

The plaintiffs contention now is that the Subordinate Judge’s 
order of the 28th of July, 1011, superseding the arbitration was 
either altogether without jurisdiction, or at any rate was vitiated 
by such material irrogiilariry as to make it a proper subject for inter
ference by this Court in revision. If this order be set aside, it is 
further contended that the Subordinate Judge had no jurisdiction 
to proceed with the suit himself, and that all his snbseqjuent



VOL. X XX V I.] ALLAHABAD SEEIES. 359^

1914

Ohatar.
BHDJ

orders, up to and including the order dismissing the suit, are 
equally without jurisdiction. It is further suggested that we 
should quash this oi’der of dismissal, a,nd remand the case to the 
court below, with directions that it should take cognizance of the ;̂ a,qhobab 
arbitrator’s award in favour of the plaintiff, and either pass a 
decree in the terms of that award, or consider whether it is open 
to it, at this stage, to pass an order setting aside the award under 
paragraph 15 of the second schedule to the Code of Civil Proce* 
dure.

We were taken in argument through a great deal of the volu
minous case-law on the subject, bat most of the cases cited seem 
to me but remotely relevant to the facts before us. It is settled 
law that, in the case of an agreement to refer to arbitration come 
to out of court, neither pirty can revoke the agreement at his 
own will ancfpleasure; but either party may do so for good and 
sufficient cause, and various cases have arisen in whi.’̂ h iho ro’.:rts 
have been called upon to inquire into the validity or sufficiency 
of the cause alleged for revoking such an agreement. It was 
conceded before us in argument that a reference to arbitration ' 
made under the orders of the Court cannot be terminated by a 
mere revocation on the part of the plaintiff or defendant; 
but can only be superseded by an'order of the court. The second 
schedule to the Code of Civil Procedure specified certain cases in 
which the court may supersede a reference to arbitration made 
under its^orders; the fact that one of the parties concerned has lost 
faith in the fairness or impartiality of the arbitrator is nowhere 
laid down as a valid ground for superseding the arbitration.
Corruption or misconduot on the part of the arbitrator is a good 
ground for setting aside the award after the same has been 
received, but it is nowhere laid down that the court is authorized 
to take cognizance, during the pendency of the arbitration, of an 
allegation that the arbitrator is corrupt or partial, or Is miscon
ducting him^olf, so as to suspend the proceedings in arbitration 
and, if satisfied of the truth of the allegation, to supersede the 
arbitration before any award has been received. It i.̂  contended 
that the court must bu presumed to have inherent jurisdiction to do 
both those things, for good Ga,usc yhown. TIic learned advocate 
for the defendant, in this ease, v/ho is himself a mosfc distinguicihed
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authority on the subject of the law of arbitration, could only 
refer us to one reported case, Atlas Assurance Company v. 
Ahmedhlioy Sabibhhoy (1), where this proposition was definitely 
laid down. I must confess to grave doubts on the point. The 
learned Judge of the Bombay High Court speaks of the necessity 
of protecting a party from “ multiplied expenses ” and intermin- 
ble delays ” on the part of the arbitrator. With 'all respect for 
his opinion, I suggest that iu an arbitration conducted under the 
orders of the court (and this is the case with which we are now 
dealing) the court has very large powers of control. Against 
“ interminable delays,” at any rate, it can provide at once by its 
order specifying the period within which the award is to be 
returned. It seems to me unsound' on general principles to 
invoke the “ inherent jurisdiction ” of the court in a matter for 
which proyision appears to be made in the Code itself. I  am by 
no means satisfied that the intention of the second schedule to 
the Code of Civil Procedure is not, that when once a reference to 
arbitration has been made under the orders of the court, that 
reference should only be superseded for one of the reasons given in 
the schedule itself, and that allegations of corruption or misconduct 
against the arbitrator should be left to be dealt with under para
graph 15, after the award has been received.

I  should be quite content, however, to dispose of the matter 
now before us on the principles laid down by Mr. Justice Davar in 
Atlas Assurance Company v. Ahmedhhoy Hahibhhoyc. The 
“ inherent jurisdiction ” of the court, if it can be called into play 
at all in this fashion while the arbitration is pending, should be, 
“ cautiously and sparingly exercised,” and only when it is obvious 
that the ends of justice would not be met by requiring the dissatis
fied party to wait and see what the award might be and then to 
assail it on the ground of corruption or misconduct, if satisfied that 
such allegations can be made out. An application to a court to 
interfere with an arbitration proceeding pending under its orders 
should at least suggest grounds for supposing that the applicant 
willsufer some irreparable injury if prompt action is not taken. In 
the present case the learned Subordinate J udge seems to me to 
have taken action on an unsatisfactory application supported by 

(1) (lf)08) 34 Bom., 1.
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a ‘woi’tUess affidavit. Having decided to entertain tliat application, 
he did nob at once issue orders to the arbitrator to suspend his 
proceedings pending inquiry ; he did not cause notice of the 
application to be formally served on the opposite party; he 
superseded the arbitration with no legal evidence before him of 
any one single fact justifying his interference ; and he did so by 
an m parte order -which was not prefaced by any finding that the 
plaintifi or his pleader had notice of the date fixed for hearing the 
defendant’s application.

Now we are dealing in this case with an order which was ad
mittedly not within the jurisdiction of the court below under any 
of the provisions of the Code of Civil Procedure which deal speci
fically with the whole question of submissions bo arbitration. The 
order can only be justisfied, if at all, by invoking the inherent juris
diction of the court. Under these circumstances I do think that 
it is both proper and necessary that this Court, having the record 
before it in revision, should consider the circumstances under which 
that inherent jurisdiction was invoked and the manner in which 
it was exercised. In my opinion it was invoked under circums
tances which did not call for its exercise, and was exercised 

with material irregularity.”
I think that, if we set aside this order of the 28th of July, 1911, 

and all subsequent orders in the case as passed without JurisdictioDj 
we can direct the court below to fcake up and consider the 
question of the validity of the award. It was suggested in argu
ment that the provisions o f article 158 of the first schedule to the 
Indian Limitation Act (Act IX  of 1908) would prevent this. In 
reply to this I  hold that the defendant’s application of the 20th of 
July, 1911, was, though premature and irregular in form, in subs- 
tance a plea of corruption and misconduct against the arbitrator. 
The court would have jurisdiction to take cognizance of it as an 
objection against the award, and to do so on the date on which it 
takes cognizance of the award itself. I would hold further that 
the award, though received by the court on the 1st of August, 1911, 
has not, in consequcnoe of the mi?taken order of the 28t]i of 
J lily, 1911, beĉ i legally before the court at all up fco this pi-esent 
date. That court should, therefore take cognizance of it on the 
date on which it receiv es back the record from this Ootirt, issaa
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1914 notice of the same to the parties, and allow ten days for objections 
in case the defendant desires to file further objections. It may 
be a matter for inquiry whether the award was really made on the 
date which it purports to bear, as it would certainly amount to 
misconduct on the arbitrator’s;part if he made the award after the 
court’s order of the 28th of July, 1911, reached him, and purposely 
antedated it.

For these reasons, I  would set aside the order dismissing tlie 
plaintiff’s suit, as well as the order superseding the arbitration, 
and remand the case to the court below with directions as suggest* 
ed above.

R a fiq , J.— I  concur.
By the Ooxiei:.---:The order of the'^Court is that the order of 

the lower court dismissing the plaintiff’s suit, as also the order 
superseding the arbitration, is set aside, and the case is remanded 
to the coart below to consider the validity of tbe award and to 
dispose of the suit according to law. The costs of this application 
will be costs in the suit.

Application allowed.

19X4 
Afnl, 2,

BBVISIONAL!CEIMINAL,

Before Mr. Justice Piggott.
EMPEROB V. MUHAMMAD ISHAQ*

Act N'o. X L V  of I W  (Indian Penal Code), seotions 52,191 and Perjury-^  
Verifioatim of application for exeoutiofi amtaining statements in faot% ntrue~  

“  Good faith .”
A man cannot be oonvictad of perjury under section 193 of tlie Indian Penal 

0cd6 for baying acted-rashly, or for having failed to make reasonable inquiry 
with regard to the faots alleged, by Mm to be true. It mnst be fonnd that he 
made soma statement which he knew to be false, or which he believed to be false, 
or. which he did not believe to be true, and this finding- should be arrived at 
independently of the deliuiLiou of “ good faith’ ’ in section5 2 of the Code.

One Muhammad Isliaq presented to the Court of Small Causes 
at Benares an application for execution of a decree, duly verified 
according to law, stating that a decree had been passed on a certain 
date by the Court of Small Causes in his favour for a certain sum 
of money against one Bhola Sahu. As a matter of fact on the

^ Oriminal Eevision No. 185 of 1914 from an order of B. 3T. Dajal, Sessions 
Judge of Beaar«s, dat^d the 7 th of March, 1914.


