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to him, and that therefore he was in the same position as if he had
not appealed at all. To put it shortly, the only decree for sale that
exists is the decree, dated the 8th of April, 1893, and that is a decree
of the Iligh Court of Allahabad. The operation of this decree has
never been stayed, and there is no decree of His Majesty in
Couneil in which it has become merged. The period of limitation
applying to the enforcement of it at all material times was
therefore a period of three years, The respondents’ right is
therefore barred by limitation

Their Lordships will therefore humbly advise His'Majesty that

" this appeal should be allowed, and tha’ the application of the 11th

of June, 1909, should be dismissed and that the respondents should
pay the costs of that application and of the appeal to the High
Court as well as of this appeal.
Appeal allowed.

Solicitor for the appellant :—Douglas Grant.

Solicitors for the respondent Jawahir Lal :—DBarrow, Rogers
and Nevill.

J V. W,

REVISIONAL CIVIL.

Before My, Justice Muhammad Rafiq and Mr. Justics Piggotl.
CHATARBHUJ (Poarxrirr) 9. RAGHUBAR DAYAL (Derexpaxt),
Arbitration— Jurisdiclion-—Power of court do superseds an arbitration pyoceeding
under its orders before submission of award—Revision—Civil Procedure
Code (1908), section 115 ; sehedule II, paragraph 15,

Semble that the intention of the second schedule to the Oode of Civil Proce.
dure is that when ones a referencs to arbitration has been made under the ovders
of the court that referenc: should only be superseded for one of the reasons given
in the schedule itself, and that allsgations of ocorruption against the arbitrator
should be dealt with under paragraph 15, after the award has bean received,

Even if & civil court possesses inheront jurisdiction to suspersede an arbitration
preceeding under its orders, such jurisdiction should be cautiously and sparingly
exercised, and an application invoking such jurisdiotion ghould at least suggest
grounds for supposing thab the applicant will suffer some irreparable injury
if prompt action is not taken. The High Court can interfere in revision when
the inherent jurisdiotion of a court is exercisod wrongly and with mat:
gulsvity, Allas dssurance Company v. Ahmedblioy Habibbhoy (1) not fu'i

*‘ Qivil Revision No, 89 of 1918,
{1) (1901) LLR,, 84 Boin,, 1.
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TeE facts of this case were as tollows :—

A suit was brought in the court of the Subordinate Judge of
Agra which by consent of parties was referred to arbitration on the
28th of March, 1911, The arbitrator closed the case on the 11th of
July, 1811. On the 20th of July, 1911, the defendant presented an
applisation before the court asking it to revoke the order of reference.
The court fixed the 28th of July for hearing of this application and
ordered that the plaintifi’s pleader be informed of this fact. On
the 28th of July, 1911, the court took up the application presented
by the defendant and passed an ex parie order revoking the re-
ference and took the case on to its own file. An order was sent
to the arbitrator to return all the papers connected with the case
and the order reached the arbitrator on ;the 80th of July. The arbi-
trator sent in all the papers, among which was an award purport-
ing to have been made on the 27thof July, Oa the 8th of June, 1912,
the court asked the plaintiff’s pleader to tell his client o appear
in person on the 20th of June, 1912, the date fixed for hearing of the
case otherwise the suit would stand dismissed. On the 20th June,
1912, the plaintiff filed an application to the effest that the court’s
order revoking the reference to arbitration was wrong and that
it; should proceed with the award according to law. The Subordi-
nate Judge rejected this application and dismissed the suit without
hearing the parties. The plaintiff applied in revision to the High
Court.

Mr® Nihal Chand, for the applicant, submitted that the Subor-
dinate Judge had no jurisdiction to revoke the order of reference

~cording to sshedule IT, paragraph 8, clause (2), and paragraphs 5,
8 and 15 of the Code of Civil Prozedure. He referred to Halimbhas
Earimbhat v. Shanker Sai (1), Jamna Kunwar v. Nusib Als
(2), Perumalla Satyanarayane v. Perumalio Venkata Rongyay-
ya (8), Sultan Muhammad Khan v. Sheo Prasad (%), Chiddu v.
Kunwar Sen (8), dbdwl Haemid v. Riazud-cin (6), Shiam
Sundar Lal v. Bhairon Singh (7), Pestonjee Nussurwamjee v,
Mamoclkjee and Co (8), and to “The Law of Arbitration” by
‘Durga Charan Banerji. o

{1y {1885) 1.L.R., 10 Bom., 881: {5) (1606) ILL.K,, 29 AlL, 49,
(@) (1902) LL.R., 24 All, 813, (6) (L90T) LL.R,, 80 AL, 88,
(3) (1908) LL.E., 27 Med,, 112, (7) (1808} Weokly Notes, 1.
(4) (1897) LL.R., 20 All, 145. . {8) {1868) 12 Moo LA, 122, 180,
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In most of the aforesaid cases the reference to arbitration was
without the intervention of court and the rulings laid down
that even in such cases a party could not withdraw a reference
to arbitration at lis mere will and pleasure without a sufficient
and just cause, The cases reported in I, T R., 10 Bombay, page
381, and I. L. R., 80 Allahabad, page 82, were direct autho-
rities in favour of the plaintiff. According to section 15 of
schedule 11 a court should hold its hands till the award is chal-
lenged by either party. 'The award having been given on the
27th of July was delivered before the order superseding the refe-
rence and was, therefore, not a nullity. The proper procedure
for the court below was to give notice of the award to the
porties. He referred to ChaturbujDas v. Ganesh REom (1) and
Ramgasami v. Muttusami (2).

The omission of the Subordinate Judge to have notice of the
application of the 20th of July served on plaintiF's pleader was
a material irregularity.

Babu Durgae Charan DBanerji (for the Hon'ble Dr, Tey
Bahadur Sapry), for the opposite side, submitted that the lower
cour’ had jurisdiction to supersede the order of reference for just
and sufficient cause. The Legislature never contemplated that
this Court in revision should interfere in matters in which a
lower court has exercised a discretion as to the sufficiency or
otherwise of the ground on which that court acted. Further the
courts possess an inherent power which entitles them fo revoke
a reference in the interest of justice. He referred to Chidduw
v. Runwar Sen (3), Mahomed Wahiduddin v. Hakiman (4)
and dtlas Assurance Compuny v. dhmedbhoy Habibbhoy (5).

The plaintiff has taken a long time in coming before this Court
end the effect is that the defendani’s ohjection for setting aside
the award would now be time-harred under article 158, schedule I,
of the Limitation Act. '

P166o1T, J.—The revisional jurisdiction of this Court is being
invoked by a plaintiff whose claim for a sum of Rs, 1,200 plus
interest has been dismissed by the Additional Subordinate Judge
of Agra, under somewhat peculiar circumstances. The suit having

(1) (1898) LL.R., 20 AlL. 474. (3) (1906) LL.R., 29 All, 49, .

(%) (188T)T.L.R,, 11 Mad, 144 (4} (1902) I,L,R., 29 Qalc,, 276,
: (6) (1908) LL.R., 84 Bom., 1.
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been duly instituted was referred to arbitration by an agree.
ment under paragraph 1 of the second schedule to the Code of Civil
Procedure. The arbitrator had been directed to submit his award
by the 8th of August, 1911, On the 20th of July, 1911, the defendans
presented to the court an application supported by atfidavit, asking
the cours to supersede the arbifrativn, on the ground that he had
lost confidence in the fairness and impartiality of the arbitrator,
The court directed that this application should come up for orders
on the 28th of July, 1911, after notice to the plaintiff’spleader. It
did not take the precaution of issning orders to the arbitrator to
suspend his proceedings pending the disposal of the said applica-
tion. It is a matter for controversy whether the plaintiff’s
pleader did or did not receive notice. The record does mot show
that he did, and on the date fixed (July 28th, 1911,) the matter
was actually heard and disposed of ex parie. The court had no
materials before it except the affidavit filed along with the applis
cation of the 20th of July, 1911, and this affidavit is very badly
drafted and does not binddown the deponent to affirming anything
material as of his own personal knowledge, The eourt, however,
contented itself with taking note of the fact that no one appeared
to contest the application, and thereupon passed an order super-
seding the arbitration and fixing o date for procueding with the
suit. It at the same time issued an order to the arbitrator direc.
ting him to send in all papers connected with the proceedings
before hita. It would seem that this order reached the arbitrator
on the 80th of July, 1911, and his reply reached the court on the
st of August, 1911, He sent in a large number of papsrs, and with
the rest, an award in favour of the plaintiff for Rs. 1,200 plus a
certain amount of interest, the said award purporting to be dated
the 27th of July, 1911.

The plaintiff went up to this Court in revision against the
order of 28th of July, 1911, but a Bench of this Court held that no
case had yet been decided within the meaning of section 115 of the
Code of Civil Procedure, and that there could he no interference
at this stage. ‘

By the time the learncd Subnrdinate Judge cama to tuke up the
suip agaiﬁ it would scem that he was beginuing to enteriain an

improssion unfavonrable (o the plaintili’s cenduer of the case; ab -
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any rate ho passed a peremptory ovder requiring the personal
attendance of the plaintiff on the next date fixed for hearing,
The case then came up on the 20shof June, 1912, the plaintiff being
represented by a pleader, but not appearing in person as directed,
His pleader put in three applications, one after the other, all of
which were rejected by the Court. One at least of these appli-
cations was very improperly worded, and I feel compelled to place
on record the impression left on my mind by a perusal of the pro-
ceedings of that date, that there was some loss of temper on both
sides, A mere inspection of the order by which the learned Subor-
dinate Judge finally dismissed the plaintiff’s suit suggests that it
was written in haste and in some agitation of mind, The order
as passed does not specify under what provisions of the Code of
Civil Procedure it purports to be passed, and it certainly seems open
to argument whether the court intended to apply the provisions
of order XVII, rule 2, or those of order IX, rule 12, of the Code
of Civil Procedure, When a court comes to the conclusion that a
plaintiff before it has so mismanaged his case that, whatever may
be the merits of his claim, it is right and proper that his suit
should be dismnissed without an adjudication on the merits, it is
most desirable that the court should itself pause to consider, and
should place clearly on record, the precise provisions of the law
under which it proposes to act. The plaintiff appealed to the
District Judge against the order of dismissal, but the District
Judge held the order to have been passed under order IX, mile 12,
of the Code of Civil Procedure and not to be open to appeal. The
question of the propriety of the District Judge’s order is not before
us and there has been no argument on the point. I mention the
matter only by way of explaining the unsatisfactory position into
which the litigation has now got and as accounting for the plaintiff’s
delay inbringing the matter before this Court in revision.

The plaintiff’s contention now is that the Subordinate Judge’s
order of the 28th of July, 1911, superseding the arbitration was
either altogether without jurisdiction, or at any rate was vitiated
by such material ivregulariry as to makeit a proper subjeet for inter-
ference by this Court in revision. If this order be set aside, it is
further contended that the Subordinate Judge had no jurisdiction
to proceed with the suit himself, and that al,l‘ hig subsequent.
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orders, up to and including the order dismissing the suit, are
equally without jurisdiction. It is further suggested that we
should quash this order of dismissal, and remand the case to the

court below, with directions that it should take cognizance of the

arbitrator’s award in favour of the plaintiff, and either pass a
decree in the terms of that award, or consider whether it is open
t0 it, at this stage, to pass an order sebting aside the award under
paragraph 15 of the second schedule to the Code of Civil Proce-
dure.

We were taken in argument through a great deal of the volu-
minous case-law on the subject, but most of the cases cited seem
to me but remotely relevant to the facts before us, It is settled
law that, in the case of an agleement to refer to arbitration come

to out of court, neither party can revoke the agreement at his -

own will andpleasure ; but cither party may do so for good and
sufficient cause, and various cases have arisenin whizh tho courts
have been called upon to inquire into the validity or sufliciency
of the cause alleged for revoking such an agreement. It was

conceded before us in argument that a reference to arbifration

made under the orders of the Court cannot be terminated by a

mere revocation on the part of the plaintiff or defendant;

but can only be superseded by anjorder of the court. The second
schedule to the Code of Civil Procedure specifies certain cases -in
which the court may supersede a reference to arbitration made
underitswrders ; the fact that one of the parties concerned has lost
faith in the falrness or impartiality of the arbitrator is nowhere
laid down as a valid ground for superseding the arbitration.
Corruption or misconduct on the part of the arbitrator is a good
ground for setting aside the award after the same has been
rezeived, but it is nowhere laid down that the court is authorized
to take cognizance, during the pendency of the arbifration, of an
allegation that the arbitrator is corrupt or partial, or is misecon-
ducting himsdf, so as to suspend the proceedings in arbitration
and, if sasisfied of the fruth of the allegation, to supersede the
arbitration belore any award has been received. It is contended
that the court must he presumed to have inberent jurisdiction to do
both these things, for good cause shown. The learned advocate
for the defendant in this case, who is himsell a most distinguished
49
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authority on the subject of the law of arbitration, could only
refer us to ome reported case, Atlas Assurance Company v.
Ahmedbhoy Habibbhoy (1), where this proposition was definitely
laid down. I must confess to grave doubfs on the point. The
learned Judge of the Bombay High Court speaks of the necessity
of protecting a party from “multiplied expenses ” and “ intermin-
ble delays” on the part of the arbitrator. With "all respect for
his opinion, I suggest that in an arbitration conducted under the
orders of the court (and this is the case with which we are now
dealing) the court has very large powers of control. Against
““ interminable delays,” at any rate, it can provide at once by its
order specifying the period within which the award is to be
returned. It seems to me unsound on general principles to
invoke the ** inherent jurisdiction ” of the court in a matter for
which provision appears to be made in the Code itself. I am by
po means satisfied that the intention of the second schedule to
the Code of Civil Procedure is not, that when once a reference to
arbitration has been made under the orders of the court, that
reference should only be superseded for one of the reasons givenin
the schedule itself, and that allegations of corruption or misconduct
against the arbitrator should be left to be dealt with under para-
graph 15, after the award has been received:

I should be quite content, however, to dispose of the matter
pow before us on the principles laid down by Mr. Justice Davar in
Atlas Assurance Company v. Ahmedbhoy Huabibbhow, The
*“inherent; jurisdiction " of the court, if it can be called into play
at all in this fashion while the arbitration is pending, should be,
“ cautiously and sparingly excrcised,” and only when it is obvious
that the ends of justice would not be met by requiring the dissatis-
fied party to wait and see what the award might be and then to
assail it on the ground of corruption or misconduct, if satisfied that
such allegations can be made out. An application to a court to
interfere with an arbitration proceeding pending under its orders

. should at least suggest grounds for supposing that the applicant

willsuffer some irreparable injury if prompt action i3 not taken, In

the present case the learned Subordinate Judge seems to me \tov:

have taken action on an unsatisfactory application supported by
(1) (1908} LL.R., 34 Bom, L. ‘
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& worthless afidavit. Having decided to entertain thatapplieation,
he did not ab once issue orders to the arbitrator to suspend his
proceedings pending inquiry; he did not cause notice of the
application to be formally served on the opposite party; he
superseded the arbitration with no legal evidence before him of
any one single fact justifying his interference ; and he did so by
an ez parte order which was not prefaced by any finding that the
plaintiff or his pleader had notice of the date fixed for hearing the
defendant’s application.

Now we are dealing in this case with an order which was ad
mittedly not within the jurisdiction of the court below under any
of the provisions of the Gode of Civil Procedure which deal speci-
fically with the whole questibn of submissions to arbitration. The
order can only be justisfied, if at all, by invoking the inherent juris-
diction of the court. Under these circumstances I do think that
it is both proper and necessary that this Court, having the record
before itin revision, should consider the circumstances under which
that inherent jurisdiction was invoked and the manner in which
it was exercised, In my opinion it was invoked under eircums-
tances which did not call for its exercise, and was exercised
“ with material irregularity.”

I think that, if we set aside this order of the 98¢k of J uly, 1911,
and all subsequent orders in the case as passed without jurisdiction,
we can direct the court below to take up and consider the
question of the validity of the award, It wassuggested in argu-
ment that the provisions of article 158 of the first schedule to the
Indian Limitation Act (Act IX of 1908) would prevent this. In
reply to this I hold that the defendant’s application of the 20th of
July, 1911, was, though premature and irregular in form, in subs-
tance a plea of corruption and misconduct against the arbitrator.
The court would have jurisdiction to take cognizance of it as an
objection against the award, and to do so on the date on which it
takes cognizance of the award itself. I would hold further that
the award, though roceived by the court on the 1st of August, 1911,
has not, in consequonce of the mistaken order of the 28ih of
July, 1911, begn legally before the court at all up to this present
date. That court should, thercfore take cognizance of it on the

date on which it receives back the record from this Court, issue -
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notice of the same to the parties, and allow ten days for objections
in case the defendant desires to file further objections. Tt may
be a matter for inquiry whether the award was really made on the
date which it purports to bear, as it- would certainly amount to
misconduct on the arbitrator’s part if he made the award after the
court’s order of the 28th of July, 1911, reached him, and purposely
antedated it.

For these reasons, I would set aside the order dismissing the
plaintiff’s suit, as well as the order superseding the arbitration,
and remand the case to the court below with directions as suggest-
ed above.

Rar1q, J.—I1 concur.

By THE .CoURT.—The order of the-Court is that the order of
the lower court dismissing the plaintiff's suit, as also the order
superseding the arbitration, is set aside, and the case is remanded
o the court helow to consider the validity of the award and to
dispose of the suit according to law, The costs of -this application
will be costs in the suit.

A pplication allowed.

REVISIONAL!CRIMINAL.
Before Mr. Justice Piggott,
- EMPEROR v, MUHAMMAD ISHAQ¥
det No, XLV of 1860 (Indian Penal Code), seetions 52,191 and 198— Perjusy—
Verification of application for execwtion containing statements in faot Untrue—
« Good faith.”’

A man cannot be ponvicted of perjury under section 193 of the Indian Penal
Code for having acted rashly, or for having failed to make reasonable inguiry
with regard to the facts alleged by him to be trus. It roust be found that he
made some statement which he knew to be false, or which he believed to be falge,
or: which he did not believe to be frue, and this finding should be arrived ab
independently of the deflnition of “ good faith’’ in gection 52 of the Code,

Oxe Muhammad Ishacq presented to the Court of Small Causes
at Benares on applivation for execution of a decree, duly verified
according to law, stating that a decree had been passedon a certain
date by the Court of Small Causes in his favour for a certain sum

of money against one Bhola Sahu. As a mafter ,of fact on the

% Oriminal Revision No, 185 of 1914 from an order of B, J. Da.,lal, Sessions
Judge of Benures, dated thie 7th of March, 1914,



