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Court was justified under the circumstances of the case in ordering 1914

the appellant to give security for costs. If the Court was justified Jyimimman

in ordering sccurity for costs to be given, it had no option CAB:’F%%
. > . ST

but to reject the appeal when the order for security was not Kuax

complied with. We find it quite impossible to certify that the T

proposed appeal involves a substantial question of law. We, Szoreriry

.. <. or STATE
therefore, dismiss the application but make no order as to costs. ¥OR INDIA

Application dismissed. I CCUNIE

Before Mr., Justice Muhawmmad Rafiq and My, Justice Piggott. 4 1%14 5
MUNNA LAL axp orHErs (DEPENDANTS) 0. MUNUN LAL e o
AND OTHERS (PLAINTIFES. j%
Mortgage by conditional sale——Foreclosure—Sale by morigagee after foreclosure—
Rights of purchaser—Suit for sale by puisne morigagecs—Aet No. IX of
1908 (Indian Limitation Act), schedule article 134~~Limilation,
A mortgages under a mortgage by conditional sale foreclosed, and after
forcclosure sold the mortgaged property as unincumbered. Subsequently to
this, certain puisne mortgagees who had not been made parties to the foreclosure
proceedings brought a suit for sale on their mortgage. FHeld (1) that the
purchascrs could not hold up as a shield the mortgage by conditional sale of
their vendor, for that had become extinet on foreclosure, and (2) that article 184
of the first schedule to the Indian Limitation Act, 1908, had no application to
the suit.

Tais was a suit for sale on a second mortgage. The first
mortgage had been a mortgage by conditional sale, but the moxt-
gagee had foreclosed and had thereafter sold the morigaged
property to the answering defendants. The court of firsy instance
decreagl the plaintifts’ claim and the lower appellate court dismissed
the defendants’ appeal. The defendants thereupon appealed to
the High Court urging two main contentions, first, that they were
entitled toset up as a shield against the suit the mortgage by
conditional sale held by their vendor, and, secondly, that article
134 of the first schdule to the Indian Limitation Act, 1908, applied
and the suit was barred by limitation,

Dr. Satish Chandra Banerjt, for the appellant,

The respondents were not represented.

Mugammad Rariq and Piggorr, JJ.—~This was a suib
for sale upon a mortgage. It is now being comtested by three

#Gecond Appeal Mo, 823 of 1013 from « deence of Austin Kondall, District
of Judge of Cuwnpore, dilod the 18ih of November, 1814, wwufirming a decree of
Murari L, Subordinate Juig: of Cuwnpore, dated the 18th of December, 1911,
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persons, who were defendants Nos. 9, 10 and 11 in the original
array of partics, In order to make clear the single point raised
by this appeal it is sufficient to state the following facts. There
was upon a part of the property now in suit a mortgage by
conditional sale anterior in date to that of the plaintitfs, The
prior morlgagee under this mortgage broughtasuit for foreclosure,
without impleading the plaintitfs, the puisne mortgagees. He
obtained a decrec for foreclosure and thus acquired the right,
title and interest of the original mortgagar in the property
covered by the mortgage by conditional sale.  He then transferred
the property by an out and out sale to these defendants Nos. 9,10
and 11, who arc now the appellants before us, The mortyage deed
on which the present suit is brought is .one of the 19th of July,
1890, and the plaintiffs in order to maintain the suit are compelled
to avail themselves of the special period of limitation allowed by
section 31 of the Indian ILimitation Act, No. IX of 1908. The
case for the appellants now hefore us 1s that they are entitled to
hold up the original prior mortgage by conditional sale as a shield
against the plaintiffs’ claim, so that the plaintitfs cannot bring the
property to sale without first redecming this prior mortgage.
They further contend that, as transferees from the original prior
mortgagee, they are entitled to plead limitation under article
34 of schedule I to the Limitation Act, and that consequently
the present suit should he dismissed as time-barred in so far as it
affects that portion of the property in suit which was covergd by
the prior mortgage. In our opinion article 134 of schedule I to
the Indian Limitation Act has no application Lo the present suif.
In the first place, the suit is one for sale and is brought under the
special provisions of section 31 of Act IX of 1908. In the second
place, the position of these defendants appellants is not that of
transferees from a mortgagee in the sense of article 134 afore-
said. Ay the time of the transfer in their favour the property
mortgaged had been forezlosed and their transferor had acquired
all the rights of the original mortgagor in the property which he
purported to transfer. He was, therefore, what he represcnted
himself as being, the owner of the property. We fail to see that
the ease of these defendants differs in any essential respect from
that of transferces of properly which has heen sold as free of
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incumbrances, when, as a madter of {ast, it is subjech to o mort-
gage charge. TFor these reasons we hold that this appeal {ails and
itis hereby dismssed. Ithas been heard ex parie, so we makeno
order as to costs.

Appeal dismissed,

Bifore Sir Henry Richards, Knight, Qhief Juslice, and Jusiice Sir Pramada
Charan Banerji.
ABDUS SAMAD (Poawwmrr) o, THE OHAIRMAN, MUNICIPAL
BOARD, MEERUT (DerExpint).*

Aot (Liocal) No. I of 1900 (United Provinces Afunicipalities dct), sections ST and
162—~Municipal board—=Refusal of premission lo ve-grect a building—
Remedy open to applicant special appeal nob suét,

When a Municipnllbomd_rejuses permission to crect or ve-ereot a building,
the proper way to contest such refusal is to nppeal in the manner provided for
by section 15% of the United Provinces Municipalities Act, 1900, The applicant
for permission cannot mainbein & civil suit for an injunction to restrain the
board from interfering with the plaintiff’s building.

Tar facts of this case woere ag follows :—

One Abdul Samad was the owner of certain shops situated on
either side of a public road in Mecrut. These shops had at one
time been connected with cash other by means of a sort of gallery
resting on arches. The gallery having fallen into disrepair,
Abdus Samad applied to the municipal board for permission to
re-build it and also to build some further structure on the top.
The board refused permission. Thereupon Abdus Samad institut-
edthe present suit against the board, claiming an injunction
restraining it from interfering wish his proposed building and
for damages.  The court of first instance decreed the claim in
part. On appeal, however, that decree was set aside and the suit
dismissed. Abdus Samad accordingly appealed to the High Court.

Mr. B. E. Q'Conor and Maulvi Muhemmad Ishaq, for the
appellant.

Mr. 4. B. Byves and Mr. W, Wallach, for the respondens.

Ricuarps, C. J., and Bangrji, J.~~This appeal avises oub of
a suit brought by the plaintiff against the municipal board of
Meerut,  The eiremmstances are as follows.  The plaintiff has

* Socond Appeal o, 1555 of 1812 fvour 4 leerez of L Johamslon, Districi
Judge of Meerut, dated the 2nd of October, 1012, reversing a decree of
Muhammad Husain, first Additional Subordinate Judge of Meerut, dated
the 13th of July, 1912,
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