
268 THE INDIAN LAW REPORTS, [ v o l .  x x x v i

1914

Ihdakpal
SlNQH

Mewa LaI).

A further contention was raised that the plaintiff should not be 
allowed interest at a higher rate than that allowed by the decree 
to which we haye referred. As to this we may mention in the first 
place that no such contention was raised either in the court below 
or in the memorandum of appeal to this Court. Further, as the 
plaintififs are entitled to sue upon their mortgage they have a right 
to claim interest at the stipulated rate up to the date fixed for pay 
ment. This part of the defendant’s case is as untenable as the rest.

As to the costs of the previous suit in regard to which a con­
tention was put forward on behalf of the appellants, we may 
observe that the plaintifis will not be entitled to recover those 
costs, having regard to the terms of the decree passed in this case 
by the court below. I  he costs of the present suit were incurred 
by the plaintiffs because the appellants did not discharge the money 
decree which was passed against them, and the plaintiffs have, 
therefore in our opinion, been rightly awarded the costs of the 
present litigation.

We accordingly dismiss the appeal with costs. We extend the 
time for payment for six months from this date. Interest at the 
stipulated rate will run to the extended date. No further interest 
will be allowed after such date.

Appeal dismissed.
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Mar eh, 1 1 , Before Sir Eenry Richards, Knight^ Chief Justice, and Justice Sir 

Pramada Charan Bafierji,
ABDUL A2I2 and o ih e e s  (Dee'bhdahts) v. MABUM ALI ak d

OIHBEB (PDAUraraFS.).*
Committee for collection o f suisori^ptions to rebuild a mosqm^—Neghct of 

treasurer to pay his own suhsoription and to collect other subscriptions promised—  
Treasurer not legally liable.

A movemeat having been set on foot for re-constructing a mosgue, A and 
?  gtomieed to subscribe Kb. 500 each, k  was appointed treasurer of tlie oom- 
mittee for collecting subscriptions. J gave a cheque for Ms gromiaed subsorip" 
tion of Ea. 500, but owing, first;, to some defect in the endorsement, and later on 
to its having become out of date, it was never cashed, tthe mosqne also was 
never re-consbruoted. A having died, his heirs were sued by the members of tha 
committee for the amount of the unpaid subBcriptions. Edd, that neither A nor 
Mb heirs were liable for payment of the money.

® Second Appeal No. 1536 of 1912 from a deoeee of H. M. Smith, District 
Judge of Agra, dated the 7th of September, 1912, modifying a decree of Kalka 
Singh, Buboi\liiiiv:u -Judge of Agra, dated the 2Gth of September, 1910,



The facts of this case were as follows : —
There was an Islam Agency Local Committee at Agra. A  

certain mosque had to be repaired and subscriptions were raised abdwe. Azia 
for the repairs. Munshi Hafiz Abdul Karim was appointed Masujt Alt. 
treasurer, and money was to be realized by, and deposited with, him- 
He himself promised to pay Es. 600. Another sum of Rs. 500 
was promised by one Jan Muhammad, who sent a cheque for the 
amount to the treasurer. The treasurer sent it for collection to the 

l̂ bank in September, 1907, but they returned it as it was not 
properly endorsed. It was again presented to the Bank nearly 
a year and a half afterwards, in January, 1909, but was returned 
as being out of date, Hafiz Abdul Karim died on the 20th of April,
1909. This suit was brou’ght against the heirs of Hafiz Abdul 
Earim for the recovery of this Rs. 1,000, that is, Rs. 500 promised 
by him, and Bs. 500, the amount for which Jan Muhammad had 
paid a cheque which was not cashed in time, and another item the 
liability for which was not disputed. The court below made the 
heirs liable for the Rs. 1,000. The defendants appealed to the 
High Court.

The Hon’ble Dr. Tej Bahadur Sapru (Maulvi Muhammad 
Ishaq with him), for the appellants

In the case of the money promised by the treasurer himself there 
was nothing to show that it went beyond the stage of promise.
He had of course all the money in his hands, but he had not trans­
ferred it to the account of the fund from his private account. Nor 
could the committee say that they had incurred any liability on 
the strength of that promise. There was a case— Kedar Math 
Bhattacharji v. Cforie Mahomed fl) , but it has been criMcized by 
Sir Frederick Pollock in his Indian Contract Act, at page 15. See 
also Page on Contracts, Sec. 298, page 441. No question of 
estoppel could arise, as the committee had done nothing in pur­
suance of that promise, and this distinguished the present case 
from the case in 14 Calcutta. As to the second item, the heirs 
of the treasurer could only be liable for his neglect in collecting 
the money of the cheque if they had benefited by his neglect.
The action was a personal one and died with the person; actio 
personalis moritur cum'persond. Besides the treasurer was an 

(1) (1886) qaio.,64.
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1914 hoaoraxy treasurer and could scarcely be held liable as an agent, and
Abdtii:. kxm of he could be treated as an agent he was a gratuitous agent,

 ̂ and as such neither he nor his heirs could be held liable upon the
facts found. The lower appellate court had relied on Act X II of 
1855. In that Act the term wrong ” was used in the sense of 
“ tort,”  and the wrong, if any, was committed in September, 1907, 
when the cheque was returned by the bank and the Hafiz took no 
fui'liher steps to realize the money. The plaintiffs had to show that 
their action was within a year o f the alleged tort. He cited Krishna 
Beliary Sen v. The Gorporation oj Calcutta (1) and < Sreemutty 
Ghunder Ifonee Dassee v. Santo Moonee Dassee (2).

Dr. 8 , M, Bulaiman, for the respondents 
As to the promise by the treasurer himself, the money would 

in any case hare gone to him, and the account, if any, would be in 
the possession o f the defendants. The Hafiz must be deemed to 
have paid the money, he had the intention of paying it, his name 
appeared in. the list of subscribers prepared at the time and the 
presumption was that he paid it. He could not do any oYert act 
to mark fclie payment. As to the second item paid by cheque the 
Committee suffered loss fchrough his negligence. The question was 
would he have been liable if he were alive. He was appointed 
an agent to realize the money and spend it on a particular purpose. 
He would be liable even if  he were a gratuitous agent; Pollock 
on the Indian Gontmot Act, page 568, He not only was appointed 
agent but he undertook to do the work ; that made a difference. 
And there was no doubt that it was a case of gross negligence, 
He left the committee under the impression that the money had 
been realized.

Riohaeds, 0 . J., and B an er ji, J.—■ This appeal arises out of a 
suit brought by the plaintiffs against the heirs of Sfunslii Abdul 
Karim. The plaintiffs are the members of the Islam Local Agency 
Committee, Agra. It appears that in the year 1907 a movement 
■was set on foot to collect money for repairing and xe-constructing 
a mosque known as Masjirl Alawardi Klian. The Local
Agc2i'';y Oommittee tik;!!i:.icivcs .‘Sanctioned a subscription of 
I?5, S;00(); besides this amount Es. 100 were pajd in cash at that 
time by Hakim Shafi-ul-lah; Es. 500 were premiped by Munshi 

(1) (1904)1. L. B„ 31 Gale,, 400. (g) (I8f:4) 1 W. B , C. B., iiO.L

2 7 0  THE INDIAN LAW REPORTS,  ̂ [VOL. XXXV J.



Mas DM Am .

Abdul Karim; and another sum of Bs.®500®was promiaed by Munsbi 1914 

Jan Muhammad. MunsM Abdul Karim was appointed treasurer. "XBD'tir. Axis 
The Local Agency Committee handed over their contribution of 
Es. 3,000 to Munshi Abdul Karim and he also received the dona­
tion of Es. 100 from Hakim Shafi-ul-lab, Munshi Jan Muhammad 
gave a cheque for Es. 500, dated the 12th of September, 1907,
On the 29th of September, 1907, the cheque was presented for pay­
ment, but it was returned by the bank with a note that the 
endorsement was not regular. It was again presented on the 12th 
of January,' 1909, when the bank returned the cheque with a 
note that it was out of date. Munshi Abdul Karim died on the 20th 
of April, 1909. The present suit was instituted 'against hia heirs 
on the 14th of April, 1910. Munshi Jan Muhammad died in May
1910. The defendants do not dispute the right of the plaintiffs 
to recover the sum of Es. 3,100 ; they have admitted this part; of 
the plaintiffs’ claim all along. It is admitted on both sides that 
nothing has been done to carryout the repairs and re*construction 
of a part of the mosque. Defence is, however, taken to two items, 
viz. the Es. 500, represented by the cheque of Munshi Jan Muham­
mad and the subscription of the deceased Munshi Abdul Karim.
The court of first instance 'granted  ̂a decree for the subscription 
promised by Munshi Abdul Karim, bufc dismissed the suit in so far 
as it related to the claim forEs. 500, the subscription of Munshi Jan 
Muhammad. The lower appellate court granted a decree for the 
entire claim. It appears to us that the suit cannot be maintained 
in respect of either item, With regard to the subscription of 
Munshi Abdul Karim, this was a mere gratuitous promise on his 
part. Under the circumstances of the present case it is admitted 
that if the promise had been made by an outsider it could not have 
been enforced. We cannot see that it makes any difference that 
Munshi Abdul Karim was himself the treasurer. There is no 
evidence that he ever set aside a sum of Es. 500 to meet his 
promised subscription. As to the other item, viz. the amount of 
Munshi Jan Muhainrnad’s cheque, we see great dificulty in holding 
that a suit could have been brought against Munshi Abdul Karim 
in respect of this cheque during his life-time. His undertaking 
of the office of treasurer was purely gratuitous. He might at any

ar
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time have refused to go on with the work. It is said tliat he must 
be regarded as the agent of the committee, and tliat if he was 
the agent he was guilty of gross negligence and accordingly would 
have been liable for any loss the Committee sustained. In 
our opinion Munshi Abdul Karim cannot be said to have been an 
agent of the committee : even if he was, it is very doubtful that he 
could have been held guilty of gross negligence. He had presented 
the cheque for payment, the mistake in the endorsement was a 
very natural one and the delay in re-presenting the cheque or 
getting a duplicate from the drawer may well be explained by the 
delay which took place in carrying out the proposed work. In our 
opinion, under the circumstances of the present case Munshi Abdul 
Karim could not have been sued in his life-time. It is quite 
clear that if no suit lay against Munshi Abdul Karim in his life­
time, no suit could be brought after his death against Iiis heirs. 
The result is that we allow the appeal to this extent that we vary 
the decree of the court below by dismissing the claim in respect 
of the two items of Rs. 500 each. The appellants will get their 
costs of this appeal. In the court below the parties will pay and 
receive costs in proportion fo failure and success.

Decree varied.

1014 
March, 16.

Before Sir Menry Richards,'Kmght, Ghief Justice, and Justice Sir Pramada 
Charan BanerjL

BHAGWAN SINGH akd o t h e e s  (DmirENDAsras) v. MAZHAR ALI 
KHAN (Plainttpp)# ^

4ci IF  0/1882 (Transfer of Property Act), section 82—Mortgage-Gofitrihu- 
iio'}i~-Principle wĵ on which contribution should he assessed—-Civil Procedure 
Code (1908), order X X I , rule 89.
Where a co-mortgagor is suing the other co-mortgagors for contribution 

upon the allegation that the portion of the mortgaged property in which he is 
interested has been made to discharge more than its proper share of liability 
tinder the mortgage, the Oou'ct in assessing contribution has first to ascertain 
the values of the various items of property in question as they stood at the date 
of the mortgage : next the rateable liability of each item for the amonnt payable 
tmder the decree : nest how much each item has contributed to the payment of 
the decretal amount, disregarding any purchase money which any of the 
purchasers has paid or retained, and it ehould then procced to apportion the 
liability between the different items.

*First Appeal No. 2G1  of 1912 from a decree of Abdul Hasan, Additional 
Subordinate Judge of Moradabad, dated the 20th of May, 1913.


