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the suit must necessarily fail. It was proved on behalf of the
plaintiffs that the old notes were from time to time handed over to
the defendants and were in their possession. Wae can see no reason
why the plaintiffs could not fall back upon the hundis that were
given prior to the last renewals. There was a change in the
Stamp Act just about this time, which probably explains the defi-
clency in the stamp on the last renewals. We do not think that
any good purpose would be served by sending back the case to the
court below for more formal proof of the hundis before the last.
We believe that they werve in the possession of the defendants,
They could not, having regard to the nature of the defence, have
produced them, and the plaintiffs would be entitled to give secon-
dary evidence of them. We think thaf secondary evidence was in
fact given in the court below by the witnesses for the plaintitts and
by the proof and production of their books, Under all the eir-
cumstances of the case we think that the decree of the court below
was correct and ought to be confirmed. We accordingly dismiss the
appeal with costs.
Appeal dismissed.

REVISIONAL CRIMINAL.

Bafore Justice Sir George Knox.
EMPEROR v. BAMESHWAR Axp orRERS #

Criminal Procedurs Cods, sections 112 and 167—Seeurity — Remand—JTurisdiclion
of Mugistrate. g
Where a magistrabe, in a case sent up by the police for action tobe taken

by the magistrate under chapter VIII of the Codo of Uriminal Proeduro, passed an

order yemanding the persons concerned to police custody under section 167,

it was hold that his action was wilra vires. Evonif section 167 applied ab all

to proceedings under chapter VIII of the Jode, no ovder could be pagsed under

that section wntil the magistrate had recorded an order undor sectién 112,
Empress v. Babua (1), It the matter of polition of Daulat Singh (2) and

King-Emperor v. Paimal Noi (3) referred to,

Tris was a case called for on perusal of the quarterly state-

ment by Knox, J.

The facts thereof sufficiently appear from the order of the

Court i~ l

# Oriminal Revision No, 1215 of 1013,
(1) (1881) I. I, R., 6 AL, 182, (2) (1889) L 1. R., 14 AlL, 45,
{8) (1912) 10 A, L, J., 851,
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Knox, J.— Rameshwar and two others were arrested by the
police, presumably in exercise of powers unde either section 54 or
55 of the Code of Criminal Procedure, on the 23rd of June, 1913,
They were not produced before the court until the 25th of June,
1913, The police upon producing them before the magistrate
asked for an order of remand, and that order of remand was cl anted.
So far as the record shows, the order of remand was the usual
order passed under section 167 of the Code, Section 167 does
not appear to have been framed for cases in which action is taken
under section 112 of the Code. In any case a magistrate acting
under chapter VIIT of the Code has no power to act until after he
has recorded an order in writing under section 112, If this case
had been properly dealt with, the magisirate should, under section
112, bave made an order in writing setting forth the substance of
the information received, the amount of the bond to be executed,
the term for which it was to be in force, and the number, character
and class of sureties required. That order should then and there
have been read over to Rameshwar and others, under “e“ﬁm 118

The case was notone which fell under section 114, for Rameshwar
and others were present in court, After the order had been read
over, the magistrate should have proceeded to inquire imto the
truth of the information upon which action had been taken and to
take such further evidence as might appear necessary, In brief,
no person is to be called upon to show cause whyan order should
not be’made against him until there is before the magistrate some
information which such magisirate has reason to believe, The
magistrate has only to read section 114 carefully and he will sce
that, even when immediate arrest of the person is considered ex-
pediont, there vmat be before the magistrate a reportor information,
and the substance of thal report or information mugt v eweoriee
by the magistrate. The Code gives the magistrate no power to
issue & suminons, warrzmt or order of detenlion until he has first
upon his {able something recorded by him in writing éhowiug the
grounds upon which he is taking action. No possihiliiy is given
or intended to be given for persons lo be delained by orders of a
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meagistrate uwntil the magisirate has first by o separate owder in
writing shown that he has considored over the order which Leis
about to make and has rveason to helieve {kat such oan order is
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vequired in the interests of the public. The detention between the
25th of June, and the 2nd of July, 1918, was action not warranted
by law. The error pointed out by this Coury in Empress v.
Babua (1), In the matter of the petition of Daulat Singh (2) and
King-Emperor v. Paimal Nai (8) has been repeated in the
present case, and as long as it continues to be repeated so long
will persons whose cases should be promptly considered and decided
be kept in custody while the police lay themselves open to the sus-
picion of ransacking the country round im order to justify the
action they have taken. Inthe present case these persons were
detained in custody for all but two months.” Now if the police
had got together the information before they proceeded to arrest
Rameshwar and others, this case should easily have been decided
well before the 24th of June, 1918, Tiet the record be returned.
Record refurned.

APPELLATE CIVIL.

Before Sir Hemry Riohards, Knight, Ohief Justics, and Justice Sir
Pramada Charan Bamerji.
INDARPAL SINGH Axp oraces (DErexpANTS.) v. MEWA LAL AND OTHEES
(Puarxripps) ARD PODAT TEWARIL AND 0rHERS (DRrENDANTS.)¥,

Civil Procedure Code (1908 ), order II, rule 2; order XX XTIV, rule 14~ Procedure
~«Suit by mortgagee for simple money decres against mortgagor—Subseguent
suit for sals on mortgage mot Dborred—Res judicata—ILimilation.—dck.
nowledgment, , “
Qertain morbgagees sued for'a simple moneyidecree in respeot of their mort.

gage debt, stating that they had relinquished their claim under their mortgage,

and obtained a decree as prayed. The deoree in this guit stated that sthe
plaintiff would not be entitled to bring to sale the property mortgaged in the
bond sued on.”” As, however, this deoree was not satisfied, the plaintiffs,
morbgagees, prooeeded to put their mortgage into court and prayed for a deores
for sale on it. Held that the former proceedings were no bar fo the present suit.
Tar plaintiffs in this case brought a -suit for sale upon a
mortgage executed on the 6th of September, 1895, by one
Amir Singh, his four sons and his wife in favour of Mewa Lal

and Lachmi Narain plaintiffs. Prior to the execution of

®Pirgt Appeal No, 204 of 1912 from s deoree of Gruru Pragad Dube, Subordi=
nate Judge of Allahabad, dated the 13th of February, 1918,
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