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The plaintiff, who purchased under a sale held in execution of the
decree, brings the present suit for physical possession of the two
plots, alleging that the perpetual lease was fraudulent and collu-
sive. It is quite clear as a general rule thata plaintiff in a suit
for ejectment claiming physical possession must show a right to
possession against all the world. It, therefore, becomes of impor-
tance to see whether, if the perpetual lease had never been made,
the plaintiff would have been entitled to a decree for physical
possession against the mortgagor. The Tenancy Act provides that
when a proprietor’s proprietary right is sold he ipso fecto becomes
an ex-proprietary tenant of his sir. This is a right which neither
the court nor the proprietor himself can take away or give up.
Consequently it is clear that the plaintiff would not have been
entitled to a decree for possession against the mortgagor. This
being so, it is clear that she cannot have a decree for possession
against the present appellant. She is, no doubf, assuming the
lease to be fraudulent, entitled to the rent which the ex-proprie-
tary tenant ought to pay for the two plots. In our opinion the
decree of the lower appellate court was under the circumstances
a proper decree, and we accordingly allow the appeal, set aside
the decree of this Court and restore the decree of the lower
appellate court. We think under the circumstances (particularly
as both parties contested the propriety of the decree of the lower
appellate Court) that each party should bear his own costs in
this court. "

Appeal allowed.
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FULL BENCH.

Bejore Sir Henry Richards, Bnight, Chisf Justics, Mr, Justice Ryves and
1y, Justice Piggoit,
TRILOKT NATH (Arericant) v. BADRI DAS anD oTHERS (OPPOSITE PARTIES)®
Act No. LI of 1907 (Provincial Insolvency Act), sections 5, 6, 16 and 16~ Insol
vency--Letilion by deblor—Grounds for dismissing pelition—Posvibilily of
assels excesding liabilities.

Where an insolvency petition is presented by a debtor whose debts amount
%o Rs. 500, and such petition fulfils the requirements of section 11 of the Provin~

‘ oial Insolvency Act, 1907, it is not & valid ground for dismissing the petition

*First Appeal No. 149 of 1913 from, an order of Muhammad Shas, Additional
Judge of Meerut, dated the 25th of June, 1913,
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that there may exist some reason for supposing that the debtor may mot after
all bs unable to pay his debts in full, unless there are circumstances indicating
that the presentabion of the petition was fraudulent and am abuse of the pro-
cess of the Court

The pravisions of section 15 of the Aet are intended to apply to a ereditor’s
petition and not to one presented by a debtor,

Uday Chand Maibiv, Ram Eumar Ehara (1); Eoli Kumar Das v. Gopi
Erishna Bay, (8) ; Girwardhari v, Jai Norein (8) ; Bidhate Din v. Jagannath
(4); refexrved to. Nathu Mal v. The District Judge of Benares (5) distinguished,
Ponnusami Chetli v, Narastmmna Chetti (6) not followed,

Tag facts of this case were as follows :—

One Trijoki Nath filed an insolvency petition in the court of
the Additional Judge of Meeraut.

The petitioner complied with the provisions of section 11 of
the Provincial Insolvency Act. He alleged that his debts amount-
ed to Rs. 2,500, and that his property, which was worth only
Rs. 8-10-0, was not enough to pay them all. Some of the credi-
tors opposed the petition. They stated that the property of the
petitioner was worth more than Rs, 8-10-0, and that in fact his assets
were more than the debts, and thaf he was not entitled to be declared
an insolvent, The court below found that the father of the peti-
tioner was possessed of considerable movable and immovable
property, over Rs. 63,000 in value. It further found that during
the life-time of the father the applicant executed a deed of release
of his share in the property in favour of the father, and that the
father died leaving a will in favour of the applicant’s brother and
moth®r, These documents in the opinion of that court were not
bond fide, and therefore the petitioner Was possessed of sufficient
property to pay his debts, It therefore dismissed the petition,
The petitioner appealed to the High Court.

Babu Sital Prasad Ghose, for the petitioner, submitted that
the petition fulfilled the requirements of section 11 of the Act and
the court was bound to declare the pelitioner an insolvent if he
proved that he was unable to pay his debts, which exceeded Rs. 500.
(Section 6, cl. 8 of the Provincial Insolvency Act). Section 15 of
the Act did not apply to this case, as it was applicable only to
applications presented by creditors, An application made by a

(1) (1910) 16 0. W, N,, 213. (4) (1912) 9 A. L. 7., 69?.
(3) (1911) 15 C. W. N,, 990 (8) (1910) I L B, 82 A};.:w.
(8) (1910) L L, B., 83 All, 645,  (6) (1913) 36 M. I, 3., i,
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debtor could only be dismissed if it was shown that the debtor
was not entitled to present it. [Section 15(1) of the Act was refer-
red to.] The duties of debtors are set out in section 43, and if the
debtor fails to carry oub the provisions of that section he is liable
to imprisonment. The latter part of sub-section (1) of section 15
of the Provincial Insolvency Act (Act IIL of 1907)1s a werbutim
reproduction of section 7, sub-section (3) of the English Bankruptcy
Act of 1888, and this section merely refers to an insolvency petition
presented by a creditor. Section 8 of the English Act refers to
petitions presented by a debtor, and under that section upon a
debtor’s statement as to inability to pay his debfs the order
follows as a matter of course. He referred to Nathw Mal v. The
District Judge of Benares (1); Bidhate Din v. Jagannath (2);
Udai Chand Maiti v. Ram Eumar Khare (3); and Kali
Rumar Das v. Gopi Kvishna Ray (4).

Dr. Surendra Nath Sen (with him Munshi Girdhari Lal
Agarwalae), for the respondents :—

If the applicant is able to pay his debts the Court should not
declare him an insolvent. For in declaring him an insolvent the
court will take his property in its possession and will be an agent
of the petitioner. The application presented would be an abuse of
the process of the Court. The explanation to section 5 gives the
Court power to make an order both on the petition of the debtor
and the creditor. The word used there is “ may,” and the Court
would not be bound to make an order of adjudication as a matter
of course. The provisions of section 15 (1) only apply to cases
where the Court is bound to dismiss the petition. The Court
should consider whether a petition is made bond fide. There
should be no distinction between applications by debtor and
creditor. The Court has inherent power to dismiss petitions.
It is an abuse of the bankruptey law to ask the Court to take
possession ¢ {the property which is in the hands of the petitioner’s
brother and proceed to distribute the same among creditors ;
Halsbury’s Laws of England, Vol. II, p. 46, paragraph 72
Ponnusami Chetti v. Naroasimma Ohtts (5).

(1) (1910) I L. R, 82 AlL, 547,  (8) (1910) 15 0. W. N., 213,
{2) (1912) 9 A, L. J., 699, {4) (1911) 15 C. W. N,, 990,
(6) (1913) 2L 0., 298 ; 96 M. L. J., 545,
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Ricgarps, C. J., and Ryves and Pigeorr, JJ.—This appeal
arises out of insolvency proceedings under Act IIL of 1907. The
petitioner presented a petition asking that he should be adjudicated
an insolvent. His petition complied with the provisions of section
11, and contained a statement that he was unable to pay his debts,
which exceeded Rs. 500. Notice went in the ordinary course to
the creditors, some of whom were represented or appeared when
the debtor was examined and opposed adjudication. The debtor
was examined and stated that his debts exceeded Rs. 500 and thas
his means and property were quite insufficient to pay those debts.
At the instance of the opposing creditors his brother was examined,
and he produced certain documents connected with the property
of the family to which the debtor belonged. The learned Addi-
tional Judge appears to have considered that the documents which
were produced were devices for saving the property of the debtor
from his creditors. One of these documents purported to be a
will of the debtor’s father, the other purported to be a deed of
relinquishment made by the debtor in favour of his fafher in the
life-time of the latter. It seems to us that the opinion of the learn-
ed Additional Judge amounted to no more than this that he was
not satisfied on the evidence that the debtor's debts exceeded his
assets. He seems to have been largely influenced in arriving at
this opinion because he thought that the alleged will and deed of
relinquishment would not have been upheld in a court of law.
He does not appear to have found or intended to find that the
documents were forgeries. The petition was dismissed.

The petitioner debtor has appealed to this Court, and it is
argued on his behalf that nnder the circumstances of the case the
Court was bound to adjudicate him’an insolvent under seetion 16
(1) of the Act.

On behalf of the respondents it is contended that under the
provisions of gection 15 (1) the Court has power for any “sufficient
cause *’ to dismiss the petition, and that the fact that the petitioner
debtor was unable to satisfy the Court that his debts cxceeded his
assets was quite sufficient cause for dismissing the petition. It was
further contended that even if section 15 (1) did not apply, still the
Court had power under its inherent jurisdiction to dismiss the

potition in the present case as an abuse of the process of the court,
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Section 6, clause (3), provides that a debtor shall not be entitled
to present an insolvency petition unless his debts amount to
Rs. 500, or he has been arrested or imprisoned in execution of a
decree of any court for payment of money, or an order of attach-
ment in execution of such a decree has been made and is subsist-
ing against his property. It is admitted in the present case that
the debts did amount to Rs. 500. The debtor was, therefore, clear-
ly “ entitled to present ’ an insolvency petition. An act of bank-
ruptey had been committed under section 5 by the presentation
of his petition. Section 16 (1) provides that where 2" petition is
not dismissed under the preceding section and the debtor is unable
to propose any composition or a scheme which shall be accepted
by the creditors and approved by the Court in the manner there-
after provided, the Court shall make an order for adjudication,

‘We have now to see whether the petition in the present case
could have been dismissed under section 15 (1). This clause is
taken almost verbatim from section 7 (3) of the English Bank-
ruptcy Act of 1883. This section deals entirely with a creditor’s
petition and does not apply in any way to a debtor’s petition.
It seems to us that the words ‘ or is satisfied by the debtor that
he is able to pay his debts or that for any other sufficient cause
no order ought to be made, the Court shall dismiss the petition *
refer to the Court being satisfied by the debtor that some suffi-
cient cause exists why the order should not be made. It seems
to us that there is a fundamental distinction between the z;djudi-
cation of a person as an insolvent on his own petition, and an
adjudication on the petition of a creditor. All the disgrace and
other consequences which flow from an adjudication of insolveney
in the case of a petition by the debtor himself are the result of his
own petition, Furthermore, the creditors would not as a general
rule be prejudiced or suffer loss by an adjudication of insolvency.
All the assets of the debtor ought to be available in payment of
his debts, and if his assets exceed the latter so much the better
for the creditors. We arevery far from saying that there is mno
inherent power for the Court by its orders in insolvency matters
to prevent an abuse of the process of the Court; and in cerain
cases it may be quite necessary to dismiss a debtor’s own petition
to be adjudicated an insolvent, All that it is necessary for us to
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say in the present case is that in our opinion tle presentation by
the debtor of his petition in this case did not amount to an abuse
of the process of the Couxt,

The view that we take of section 15 is supported by the case of
Uday Chand Muiti v. Bem Kumar Khara (1) and also by the
case of Kali Kumar Das v. Gopt Krishna Ray (2). A similar
view was taken by this Court in the case of (drwardhari v. Jai
Narain (8), and the case of Bidhaia Din v. Jugannath (4).

The case of Natlw Mal v. The District Judge of Benares (5)
has been referred to. It is clear that the remarks in the
judgement cannot be regarded as a decision on the point now in
question. The question thererelated entirely {o a criminal trial and
the question which arises in the present appeal was neither argued
nor discussed. Reliance is placed by the respondent upon the
case of Ponnusumi Chetti v. Narasimma Chetts (6). In that
case the facts were not altogether unlike the facts in the present
case. The Court, however, came to the conclusion on the facts
before it that the presentation of the petition amounted to an
abuse of the process of the Court. We have already stated
that in our opinion the facts of the present case do not constitute
an abuse of the process of the Court. The question whether or

not the assets would or would not exceed the debts would depend -

upon the result of a suit at law.

In our opinion the present appeal ought to be allowed. We
accordingly allow the appeal, set aside the order dismissing the
petition,and under the provisions of section 16 (1) we adjudicate
the petitioner an insolvent and direct that the record be returned
to the court below so that the matter may be pr oceeded with
according to law. The cost of the appeal will be in the discretion

of the court below when making its final order.
Appeal allowed.

(1) (1910 15 C, W.N,, 213, (4) (1912} 9, A, L. J., 699,
(2) (1911) 15 C. W. N, 990. (B) (1910) I, L. R., 82 AlL, 547, -
(8) (1910) I L. B., 82 AlL, 640, (6) (1918) 25 Mad. L. J., 645,
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