1914
February, 21,

248 THE INDIAN LAW REPORTS, [voL. XXXV,

APPELLATE CIVIL.

ua

Before Sir Honry Richards, Enight, Chief Justice, and Justice Sir Pramode
Charan Banerji,
GHURA (Derenpant) v, SHITAR EUNWAR (PrAiNtiss) ¥
Kaproprietary lenami—Mortage of sz land followed by a perpetual lease of
the some—=Sale of mortgaged property in ewecution of decree— Rights of
auctich purchaser as against perpetual lessee.

Cerbain sir Iand was mortgaged by the owner, who thereafter, pending a
guit for sale on the mortgage, granted a perpetual lease of the mofftgaged pro-
pesty. The mortgaged property was sold in execution of a decrce- for galeon
the mortgage, and the avection purchasst sued to eject the perpetual lesuse,

Held that the auction purchaser was not entitled to a decree for physical
possession as against the lesses, though, if the lease was iraudulent, she was
entitled to the rent which thelexproprietary tenants ought to pay for the land
in suit,

Ta1S was an appeal under section 10 of the Letters Patent
from the judgement of a single Judge of the Court. The facts
of the case sufficiently appear from the judgement under appeal,
which was as follows :—

#The dispute in this appeal relates to two parcels of land, known respec-

tively ag No, 1»25 sir land and No, 836 a piece of khudlasht land on which there

gtand some trees, The plaintiff Musammat Shitab EKunwar purchased these
plots at public sale in excoution of a decree held by one Musammat Anandi
Kunwar, and poesession was given her by theamin of the court on the 30th of
Degember, 1910. While the suit was pending which led up to the deorce for
gnle one Musammat Keola, on her own account and on account of minor sons of
whom she was guardian, executed s perpetual lease of the same property in
favour of one Musammat Ghura and got it vegistered,

Musammab Shitab Kunwar challenges the deed ag collusive, The deed
in dated the 28th of May, 1908, and at that date there wasa “1is” pending about
this same property between Musammab Anandi Kunwar and Hanuman Das
and another, Musammat Keolais the wife of Hanuwman Das. She says that
Mussmmat Ghura i8 a mero trespasssr and the present suit is for the ejectment
of Musammat Ghura and for damages.

“The court of first instance found the collusion alleged proved; held Musam-
mat Ghura to bela trespasser, and decreed Shitab Eunwar’s suit with damages.
The lower appellale court held that Musammat Keola had no right to grant the
perpetual lease soas to be valid and binding on Musammat Shitab Kunwar,
The lease could nob take precedence over the registered mortgage in enforcement
of which the property was sold. It, however, held that the plaintiff comld not
geti aotual possession over the plots in question. This could ouly be got by a
suit for ejectment in a Revenue Court. Moreover,as the plots were the sir

#Appeal No, 89 of 1913 under seobion 10 of the Lebtm‘;r?;a.-_tent,
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and khudkasht holding of Hanuman Das for move than twelve years prior to
tho mortgage and sales, Hanuman Das and his heir had by reason of the
auction sals acquired ex-propristary rights, Musammat Ghura, the court held,
stepped into the shoes of Hanuman Das, by viclue of thelease enforceable up
to the date of the auction sale, It sccordingly refused to give a decres fox
damages and varied the decree of the court of first instancs into a decree for
proprietary possession subject to ex-propriefary rights, if any, subsisting in
favour of Hanuman Das and his legal representatives,

# Thig decres has pleased neither party, Musammat Shitab Kunwar con-
tends that—

(1) Myssmmat Ghuraisia trespasser and appellant is sntitled both fo
actual possession and damages,

{2) She did not step into the shoes of Hanuman Das,

(8) The court should not have considered the rights of the heira of Hanu-
man Das, those rights were not in issue in the present case,

« Musammab Ghura objected, under order XLI, rule 22, She contended
that the docbrine of Iis pendens cannot apply to No. 336 ; that the lease cannot
be regarded as fraudulent ; that the condition restraining alienation is nuil and
void, and that the suit is not cognizable by a civil court,

« These objactions may be at once pub aside. I agree with the view taken
by the lower court which has considersd them all,

« The learned vakil relerred me to the case of Shan: Das v, Batul Bifi (1)
I do not think that this case has any bearing on the matters beforeme, In fact
it hag only any bearing if the lower appellate court was right in goinginto the
question of the rights which Hanuman Das and his heixs might have become
possessed of, In my opinion thelower appellate court was wrong in going out
of its way in deciding this question, swhich was never raised before but it was
invented by itself. Hanuman Das and his heirs were no parties o the appeal,
and in view of the finding of the court of first instance, with which I agree, that
Musammat Ghura was a trespasser, I hold-that the appeal prevaile. I decree
the a.i)'peals, get aside the judgement and decree of the lower appelate court and
restore that of the court of first instance with costs.””

From this judgement the defendant appealed.
Munshi Hartbans Sekai, for the appellant.
Babu Sarat Chandre Chaudhri, for the respondent.
RicuARDS, C. J., and BaNERTI, J.—This appeal arises out of
a suit for ejectment from two plots of si land. It appears thas
the owner of the property made a mortgage. A decree for sale
" of the mortgaged property was made in the first instance granting
a decree for sale of one of the two plats, and after some further
litigation a decree for sale of the proprietary rights in the two
plots, Whilst this litigation was pending, the representative of
the mortgagor made a perpetual lease in favour of the defendant.
(1) (1902) L L. R, 24 ALL, 638, -
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The plaintiff, who purchased under a sale held in execution of the
decree, brings the present suit for physical possession of the two
plots, alleging that the perpetual lease was fraudulent and collu-
sive. It is quite clear as a general rule thata plaintiff in a suit
for ejectment claiming physical possession must show a right to
possession against all the world. It, therefore, becomes of impor-
tance to see whether, if the perpetual lease had never been made,
the plaintiff would have been entitled to a decree for physical
possession against the mortgagor. The Tenancy Act provides that
when a proprietor’s proprietary right is sold he ipso fecto becomes
an ex-proprietary tenant of his sir. This is a right which neither
the court nor the proprietor himself can take away or give up.
Consequently it is clear that the plaintiff would not have been
entitled to a decree for possession against the mortgagor. This
being so, it is clear that she cannot have a decree for possession
against the present appellant. She is, no doubf, assuming the
lease to be fraudulent, entitled to the rent which the ex-proprie-
tary tenant ought to pay for the two plots. In our opinion the
decree of the lower appellate court was under the circumstances
a proper decree, and we accordingly allow the appeal, set aside
the decree of this Court and restore the decree of the lower
appellate court. We think under the circumstances (particularly
as both parties contested the propriety of the decree of the lower
appellate Court) that each party should bear his own costs in
this court. "

Appeal allowed.
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FULL BENCH.

Bejore Sir Henry Richards, Bnight, Chisf Justics, Mr, Justice Ryves and
1y, Justice Piggoit,
TRILOKT NATH (Arericant) v. BADRI DAS anD oTHERS (OPPOSITE PARTIES)®
Act No. LI of 1907 (Provincial Insolvency Act), sections 5, 6, 16 and 16~ Insol
vency--Letilion by deblor—Grounds for dismissing pelition—Posvibilily of
assels excesding liabilities.

Where an insolvency petition is presented by a debtor whose debts amount
%o Rs. 500, and such petition fulfils the requirements of section 11 of the Provin~

‘ oial Insolvency Act, 1907, it is not & valid ground for dismissing the petition

*First Appeal No. 149 of 1913 from, an order of Muhammad Shas, Additional
Judge of Meerut, dated the 25th of June, 1913,



